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DRAFT ORDINANCES.

MINUTE.
The following Draft o f a proposed Ordinance is published for 

general information —
Ordinance to provide for the Registration of Instruments 
•affecting Land which were executed prior to the year 1864 
and to restrict the Reception in Evidence of Unregistered 
Instruments in proof of Trusts or F id ei C om m issa .

B E  it enacted by the Governor of Seylon, with the advice 
and consent of the State Council thereof, as follows :—

1. This Ordinance m ay be cited as the Registration o f  Old Short title. 
Deeds and Instruments Ordinance,- No. o f  1946.

2 .  (1) On and after the first day of January, 1948, no 
instrument affecting any land, which was executed or made at 
any time prior to the first day of January, 1864, shall unless—

(а) it was, at the date of the commencement of this Ordi
nance, duly registered under any of the Ordinances 
specified in sub-section (B); or

(б) it is referred to in any other instrument which was, at
the date of the commencement of this Ordinance, 
registered under any of the Ordinances specified in 
sub-section (3) as an instrument affecting that land ; 
or

(c) it is registered in accordance with the provisions o f this 
Ordinance,

be of any force or avail or be received in evidence in any Court 
as against any person claiming any interest in such land upon 
valuable consideration or any other person claiming under 
any such person, for the purpose o f proving the land to be 
subject to a trust or fid ei com m issum .

In this sub-section “  interest ” means an interest created or 
arising whether before or after the date of the commencement 
of this Ordinance.

(2) The- provisions o f sub-section (1) shall apply to any 
instrument executed or made prior to the second day of 
February, 1840, notwithstanding that such instrument may 
have been registered under the Sannases a n d . Old Deeds 
Ordinance. Cap102-

(3) The Ordinances referred to in paragraphs (a ), and (b ) of 
sub-section (1) are—

The Registration of Documents Ordinance (Cap. 101). •
The Land Registration Ordinance, No. 14 of 1891.
The Land Registration Ordinance, No. 5 of 1877.
The Land Registration Ordinance, No. 8 of 1863.

Inadmissibility 
in evidence of 
unregistered 
instrument to 
prove trust or 
f td e ic o m m is a u m .

3. (1) An instrument affecting land which was executed Conditions as 
or made prior to the first day of January, 1864, may be an$^^tratioi
presented for registration in accordance with the provisions of instruments, 
of this Ordinance at any time before the first day of January,
1 9 4 8  :
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Provided, however, that if an application is, prior to the 
first day of January, 1948, made under section 4 or section 5 
for an order authorising or directing the presentation of any 
instrument for registration, and an order is made under either 
of those sections, such instrument may be presented for 
registration within two months of the date of such order.

(2) No instrument shall be registered as provided by this 
Ordinance unless it is duly presented for registration within 
the time prescribed in that behalf by sub-section (1):

Provided, however, that no such instrument shall be 
registered as provided by this Ordinance at any time after the 
thirty-first day of December, 1953.

(3) No will executed or made prior to the first day of 
January, 1864, shall be registered in accordance with the 
provisions of this Ordinance unless the probate of such will is 
also presented for such registration.

Order authoris- 4. (1) No instrument affecting land, executed or made
ing presentation prior to the second day of February, 1840, which was not 
for registration registered under the Sannases and Old Deeds Ordinance, may 
executed^efore '3e Preserded for registration in accordance with the provisions 
February 2, ° of this Ordinance or accepted for the purposes of registration, 
1840. ' unless application is, prior to the first day of January, 1948,

made to a District Court as hereinafter provided for an order 
authorising the presentation of that instrument for registration, 
and an order in that behalf has been made by the Court.

(2) Such application shall be made by way of petition to the 
District Court having jurisdiction in the place where the land 
or any of the lands to which the instrument relates is situated.

(3) No order authorising the presentation of any instrument 
for registration shall be made under this section, unless it is 
proved to the satisfaction of the Court that the instrument 
was not registered under the Sannases and Old Deeds Ordi
nance owing to the absence from the Island or the minority or 
unsoundness of mind of any person who was required by 
section 2 of that Ordinance to produce the instrument for the 
purposes of registration.

(4) Any person who is aggrieved by the refusal of the District 
Court to make an order under this section authorising the 
presentation of any instrument for registration may, before 
the expiry o f a period of fourteen days from the date of such 
refusal, make application to the Supreme Court for the 
revision of the decision of the District Court, and the Supreme 
Court may, if it thinks fit, make order authorising the present
ation of the instrument for registration. The decision of the 
Supreme Court shall be final. The Supreme Court may, 
generally or in any particular ease, prescribe the procedure

■ to be followed in the case of any application to the Court 
under this sub-section.

(5) Every application made under this section to a District 
Court or to the Supreme Court shall bear a stamp of ten rupees. 
No further stamp duty shall be payable in respect of any 
proceedings upon any such application.

(6) Notwithstanding anything in sub-section (1), no order 
under the preceding provisions of this section shall be required 
to authorise the presentation for registration of any instrument 
affecting land (executed or made prior to the second day of 
February, 1840) in any case where such instrument is a null, or 
a grant of administration to the estate of any person, or a 
judgment or order of any Court.

Power of 5. (1) Where any person, at any time prior to the first day
Court to order of January, 1948, makes application in that behalf, supported
production of by an affidavit declaring that he is entitled to any interest in
ins rumen s. any  jancf ur,der or by virtue of any instrument affecting the 

land (executed or made prior to the first day of January, 1864) 
and that such instrument is in the possession of any other 
specified person, the District Court having jurisdiction in the 
place in which tho land is situated, may, in its discretion after 
such inquiry, if any, as it may consider necessary, issue a 
summons directing such other person to produce the 

. ' instrument to the Court on or before a specified date.
(2) Where any person on whom a summons under sub

section (1) has been served fails to comply with the summons 
the Court may order him to be arrested and brought before 
the Court.

(3) Where any person on whom a summons under sub
section (1) has been served, or who is arrested and brought 
before the Court as provided in sub-section (2), fails to produce 
the instrument referred to in the summons, the Court may 
require him on oath or affirmation to answer any question 
which the Court may put or allow respecting the instrument 
alleged to be in his possession, and the refusal to take such 
oath or make such affirmation or to answer such question shall 
be punishable in the same manner as the like refusal by a 
witness in a civil case is punishable by" that Court under the 
Civil Procedure Code.
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Where such person, by affidavit or in evidence given upon 
. oath or affirmation, denies that the instrument is in his 

possession or control, the proceedings commenced upon the 
application under sub-section (1) shall terminate.

(4) Where any person on whom a summons under sub
section (1) has been served produces the instrument to the 
Court, the Court shall hold an inquiry for the purpose of 
determining whether the instrument should be presented for 
registration under this Ordinance, and where it so determines 
shall, subject as hereinafter provided, make an order directing 
that the instrument shall be retained in the Court for the 
purpose of being so presented :

Provided that where the instrument is one to which the 
provisions of section 4( 1)  apply, no order shall be made under 
this sub-section unless the Court is satisfied that the case is 
one in which an order may be made under the aforesaid section 
4 authorising the presentation of the instrument for registra
tion ; and in any such case no further order under that section 
shall be required in relation to that instrument.

(5) The Court shall not, except with the consent of the 
person producing the instrument, permit such instrument 
to be inspected by or on behalf of the applicant for the sum
mons, unless the Court is satisfied, after examination of the 
instrument and consideration of such evidence as the Court 
may deem necessary, that the applicant has reasonable 
grounds for alleging that he is entitled to any interest in the 
land under or by virtue of the instrument.

(6) Where an order is made under sub-section (4), the person 
producing the instrument m ay appeal to the Supreme Court 
against such order, and where the Court refuses to make such 
an order the applicant for the summons may appeal to the 
Supreme Court against such refusal. Such appeal shall be 
preferred before the expiry o f a period of fourteen days from 
the date of the order or refusal.

The provisions of the Civil Procedure Code and of any other 
written law relating to appeals to the Supreme Court against 
orders or decrees of District Courts in civil actions shall 
m u t a t is  m u t a n d is  apply in the case of any appeal under this 
sub-section.

(7) Where an order directing the presentation of any 
instrument for registration is made under this section by the 
District Court or by the Supreme Court upon appeal, the 
instrument shall forthwith be presented for registration by the 
Secretary of the District Court, and shall thereafter be returned 
to the Secretary for the purpose of being delivered to the 
person by whom it was produced to the Court.

(8) Where a summons is issued by the Court as provided in 
sub-section (1) or an order for the arrest of any person is made 
as provided in sub-section (2), the provisions of Chapter X V II  
of the Civil Procedure Code shall apply in like manner as 
though the summons or order were issued or made under that 
chapter in civil proceedings before the Court m the exercise of 
its ordinary jurisdiction.

6. (1) The provisions o f the Registration of Documents Chapter 101
Ordinance and of the Regulations made thereunder shall, to apply for 
where not inconsistent with the provisions of this Ordinance, purposes of 
apply in relation to the presentation of instruments for registrati°n> c, 
registration as provided by this Ordinance and to the registra
tion of such instruments, and the provisions of sections 36 to 
39 of the Registration of Documents Ordinance shall apply 
in the case of instruments presented for registration or regis
tered as provided by this Ordinance.

(2) A  fee of ten rupees shall be payable upon the presenta
tion of any instrument for registration as provided by this 
-Ordinance.

7. (1) Nothing in section 14 of the Registration of Docu
ments Ordinance shall apply where any instrument is presented 
for registration as provided by this Ordinance.

(2) Every instrument presented for registration as provided 
by this Ordinance shall be accompanied (a )  by a certified copy 

-of such instrument, and (b ) by a written description of the land 
-claimed to be' affected thereby, its boundaries, extent and 
situation, the district and village, pattu, korale or other 
division of the district in which the land is situated and, where 
the land is situated in a town, the name if any of the street in 
which it is situated.

I f  the land consists of a divided portion of any land or 
allotment, such portion shall be clearly and accurately defined 
by its particular boundaries and extent.

I f  the land consists of an undivided share in a land, the 
proportion which the share bears to the entire land shall be 
stated and a written description of the entire land shall be 
given as required by the preceding provisions of this sub- 

.section.

Description of 
land affected by 
instrument and 
order by Court 
for registration.
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Return of 
registered 
instruments' 
and oustody 
of certified 
copies.

Effect of 
registration as 
providecTby 
this Ordinance.

(3) Where the land claimed to be affected by any instrument 
presented for registration as provided by this Ordinance is, to 
the knowledge of the person presenting the instrument for 
registration, affected by any other instrument registered 
under any of the Ordinances mentioned in sub-section (3) of 
section 2 of this Ordinance, the instrument presented for 
registration shall bo accompanied by a reference to the volume 
and folio in which such other instrument is registered if such 
reference is known to the person presenting the instrument.

(4) Where the Registrar of Lands is not satisfied that the 
land claimed to be affected by such instrument is affected 
thereby, the Registrar may, with the prior approval of the 
Registrar-General, refuse to register the instrument.

Notice of such refusal shall be sent by registered post to the 
person presenting the instrument for registration.

(5) The person presenting any instrument for registration, 
if aggrieved by the refusal of the Registrar to register the 
instrument, may within one month, from the date of the 
communication of such refusal to him, make an application 
to the District Court for an order directing the Registrar to 
register tho instrument. The Registrar-General shall be 
named respondent to such application.

Upon such application being made, the District Court may, 
after such inquiry as the Court may consider necessary and 
after notice to such persons as may appear to the Court to be 
interested, make order directing the Registrar to register the 
instrument as an instrument affecting the land claimed by the 
applicant to be affected thereby or may refuse to make such 
order.

No appeal shall lie against any order made by the District 
Court under this sub-section or against the refusal of the 
District Court, to make any such order.

(6) Every application to the District Court under this section, 
shall bear a stamp of ten rupees. No further stamp duty shall 
be payable in respect of any proceedings upon such 
application.

(7) Where the Secretary of a District Court is required by 
section 5 to present an instrument for registration, the copy, 
statements and particulars referred to in sub-sections (2) and
(3) of this section shall be furnished to the Secretary by the 
person at whose instance the instrument was produced to the 
Court, and such copy, statements and particulars shall be 
transmitted by the Secretary to the Registrar together with 
the instrument presented for registration.

In any such case notice of the refusal to register the instru
ment shall be given under sub-section (4) to the person at 
whose instance the instrument was produced to the Court, 
and an application under sub-section (5) may be made by 
that person.

(8) The making of an order under this section by a District 
Court directing th.e registration of any instrument as an 
instrument affecting any land shall not be taken or construed 
in any way to be re s  a d ju d ic a ta  upon any question arising in 
any other proceedings.

8. (1) Upon the registration of any instrument as provided 
by this Ordinance, the Registrar shall—

(а )  return such instrument to the person by whom it was
presented for registration ; and

(б) retain and preserve in his custody the certified copy
thereof which accompanied the application for 
registration.

(2) No certified copy retained and preserved by the Registrar 
under sub-section (1) shall be delivered out of the custody of 
the Registrar, except upon an order made by any Court in that 
behalf in any proceedings in which the Court requires the 
production of the instrument.

9. (1) The registration as provided by this Ordinance of 
any instrument affecting land shall not cure any defect in the 
instrument or confer upon it any effect or validity which it 
would not otherwise have.

(2) Notwithstanding anything in section 7 of the Registra- . 
tion of Documents Ordinance—

(a )  no instrument registered under any' of the Ordinances 
mentioned in sub-section (3) o f section 2 of this 
Ordinance shall gain any priority by reason of prior 
registration as against any instrument executed or 
made before the first day of January, 1864, which 
is duly registered in accordance with the provisions 
of this Ordinance;
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(b ) no instrument executed or made before the first day of 
January, 1864, which is duly registered in accordance 
with the provisions of this Ordinance shall gain any 
priority by reason of prior registration, as against 
any other such instrument duly registered in accord
ance with the provisions of this Ordinance.

10. Nothing in section 7 of the Sannasea and Old Deeds 
Ordinance shall apply to any instrument which is registered as 
provided by this Oi dinance.

11. In this Ordinance “ instrument affecting land ” means 
any instrument referred to in paragraph (a) of section 8 of the 
Registration of Documents Ordinance, and includes any 
sannas or ola.

12. (1) During the period commencing on the first day of 
January, 1948, and ending on the thirty-first day of December,- 
1953, nothing in section 2 of this Ordinance shall apply in the 
case of any instrument affecting land which was executed or 
made at any time prior to the first day of January, 1864, 
if the Court before which that instrument is sought to be 
produced in evidence is satisfied—

(a )  that—
(i .) such instrument had been presented for registra

tion in accordance with the provisions of this 
Ordinance before the first day of January, 
1946, and proceedings under this Ordinance 
for the registration thereof are pending 
whether before the Registrar or any C ourt; or 

(ii.) an application for a,n order authorising the 
presentation of such instrument had been 
made under section 4 before the first day of 
January, 1946, and proceedings upon such 
application or any subsequent proceedings 
under this Ordinance for the registration of 
such instrument are pending before the 
Registrar or any C ourt; or

(iii.) an application for an order under section 5 in 
respect of that instrument had been made 
before the first day of January, 1946, and 
proceedings upon such application or any 
subsequent proceedings under this Ordinance 
for the registration of such instrument are 
pending before the Registrar or any C ourt; 
and

<(b ) that notice of the presentation of such instrument for 
registration or of the application under section 4 or 
section 5, as the case may be, has been duly registered 
under sub-section (2) as a notice affecting the land in 
which an interest is claimed under the instrument.

(2) Any person presenting an instrument for registration as 
provided by this Ordinance or making any application under 
section 4 or section 5 in respect of any instrument, may at any 
time before the first day of January, 1948, make application 
to the Registrar to enter notice of such presentation or appli
cation as a notice affecting the land claimed to be affected by 
such instrument. The Registrar shall thereupon register 
such notice under the Registration of Documents Ordinance as 
though it were an instrument affecting the land claimed by the 
applicant to be affected thereby.

(3) No fee shall be payable for the registration of any notice 
under sub-section (2).

O b je c ts  a n d  R e a s o n s .
This Bill was recommended for enactment by the Mortgage 

Commission in its First Interim Report (Sessional Paper X III .  
of 1944). Generally speaking, the purpose of the Bill is to 
provide for the registration of instruments executed prior 
to the first day of 1864 and to declare that any such instrument 
shall, unless- registered, be of no force or avail as against 
persons claiming interests upon valuable consideration to 
prove land to be subject to a trust of f i d e i  c o m m is s u m .  The 
necessity for an enactment of this nature is explained in para
graphs 2 to 14 of the Report.

2. The objects and reasons are set out in paragraphs 15 
and 16 of the Report which are reproduced below. The 
references to the years 1946 and 1948 have been replaced, 
respectively, by references to the years 1948 and 1953 referred 
to in the Bill as published.

“  15. W e will now proceed to deal clause by clause with 
the draft Ordinance annexed which embodies our recommen
dations.

Application 
of section 7 
of Chapter 102 
modified.
Meaning ol 
“ instrument 
affecting land

Transitory
provisions.
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Clause 1 is the Citation Clause and needs no com m ent.
Clause 2  provides in effect that after January 1, 1948, no 

instrument executed before 1864 can be used to  establish 
a trust or fidei com m issum  unless it is registered. A n  ex cep 
tion is made for a  case where the instrum ent is referred to  
in another instrum ent w hich  has itself been registered. The 
effect o f  this clause is also m odified b y  the transitory  p rov i
sions in clause 12 w hich are referred to  later.

Clause 3  provides that no instrument shall be registered 
unless it is presented fo r  registration before January  1, 1948, 
or unless application  for the authority prescribed in clause 4 
or clause 5 has been m ade before that date. This clause 
also prevents the registration o f  any instrum ent at any  tim e 
after the end o f  the year 1953. It w ill be seen th at a period  
o f six years has been allow ed for settling questions w hich m ay  
arise after presentation. The scope ■, and nature o f  these 
questions appear in  our com m ents on  the succeeding clauses.

W e have considered the question w hether a  date should 
be finally fixed fo r  registration after allow ing a reasonable 
period for all the form alities that m ay arise, or w hether once 
an instrument is presented for  registration no da te  should be 
fixed after which it m ay n ot be registered. W e  th ink  th at on 
balance the advantage o f  fixing a definite date  h eav ily  o u t
weighs the consideration that the form alities o f  a n y  individual 
oase m ay not have been com pleted b y  the end o f  1953. W e 
therefore recom m end ffthat no instrument be registered after 
1953. W e do n ot th ink it a t all probable that in  an y  individual 
case the period o f  six  years allowed b y  us w ill be fou n d  in 
sufficient for  necessary formalities.

This clause also provides that a w ill execu ted  before the 
first d a y  o f  January, 1864, shall n ot be registered unless 
probate thereof is also presented for registration . I t  has been 
thought that i f  a w ill has not been p roved  w ith in  the long 
period which has elapsed betw een execution  and the com m ence
ment o f  the proposed Ordinance it should be precluded from  
com peting w ith other instruments affecting title .

Cl&use 4  deals specially w ith  instrum ents executed  prior 
to February 2 ,1840 . I f  such an instrum ent was n ot registered 
under the Ordinance o f  1866 (Chapter 102), th is clause will 
im pose conditions for  its registration sim ilar to  the conditions 
which have now  to  be fulfilled before it can  be produced.
The exact scope o f  these conditions has been the subject o f  
controversy and disagreem ent even in  the course o f  judicia l 
decision. W e have n ot suggested conditions identical w ith 
those found in  the Ordinance o f  1866 but have attem pted 
to  carry out in  large m easure the spirit o f  th at Ordinance 
freed from  the difficulties w hich  have g iven  rise to  controversy.

A  Court has now  to  be  satisfied that certain conditions 
are fulfilled before  a  pre-1840 instrum ent, can  be produced 
and we have p rov id ed  th at a Court m ust be satisfied that 
similar conditions are fu lfilled before such, an instrum ent can 
be registered. A n  appeal to  the Supreme Court from  an 
order o f  the D istrict Court which deals w ith  an  application  
in the first instance is also provided.

W e have had som e d ou bt whether any  useful purpose is 
served b y  provid in g  in  th is clause that where persons specified 
in the O rdinance o f  1866 have failed to  register instrum ents 
under that O rdinance, th ey  can now  be produced  for  registra
tion  on p ro o f before a Court o f  the m inority  or  unsoundness 
o f  m ind or absence beyon d  the seas o f  such persons. The 
right o f  p roduction  on  satisfying the conditions ju st stated 
is an existing right even  though there can be on ly  few  i f  any 
persons w ho can  avail themselves o f  it. A s the existing 
rights should n ot be disturbed, we think the provision  should 
be m ade.

Sub-clause (6) o f  this clause makes it  possible to  register 
w ithout an order o f  Court a will, grant o f  adm inistration  or 
a judgm ent or order m ade before F ebruary  2, 1840. These 
instruments can now  be produced u ncond itionally  in a Court 
o f  law and we have provided  that registration  should fo llow  
on similar lines.

Clause 5  is designed to  g ive relief to  a  person w ho is entitled 
to  property  in  v irtue o f  an instrum ent n ot in  his possession. 
Provision  is m ade for  an order b y  Court fo r  its production .
As the docum ent w ill be one o f  title, inspection  w ill n ot be 
perm itted to  the applicant until the Court itself after exam ina
tion  is satisfied th at inspection  can properly  be given. P ro 
vision is m ade th at where a person d irected  b y  the Court to  
produce an instrum ent states on  oath  that the instrum ent 
is n ot in  his possession or control, proceedings fo r  production  
shall term inate. In  the m atter o f  a sanction  this follow s 
the general lines, o f  Section  714 o f  the C ivil Procedure Code, 
and it has been  thought that the fear o f  a prosecution  for 
m aking a false statem ent is a sufficient an d  appropriate 
safeguard in  the circum stances. In  a  proper case the Court 
will direct th at the instrum ent be presented fo r  registration.
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Clause 6  m akes the provisions o f  the existing Registration  
o f  D ocum ents O rdinance and the Regulations m ade thereunder 
generally applicable in  the m atter o f  formalities th at have to  be 
com plied  w ith  in  presenting instruments fo r  registration 
an d  in  relation  to  the m ode o f  registration o f  instrum ents.

Clause 7  is designed to  m eet a difficulty w hich  is likely 
to  arise in  the m atter o f  the identification o f  a land described 
in  an  instrum ent execu ted  before 1864. The applicant for 
registration w ill be required to  furnish to  the Registrar a 
fu ll description  o f  the land claim ed b y  him  to  be affected by  
the instrum ent, and th e  Registrar w ill be em powered to  refuse 
registration i f  he is n o t satisfied that the land claim ed is in 
fa c t  so affected. W here the Registrar refuses registration, 
the D istrict Court w ill have the pow er to  decide the question 
and to  d irect th e  instrum ent to  be registered as affecting 
a  particular land.

Clause 8  p rov ides th at the original o f  an instrum ent which 
has been registered shall be retained b y  the Registrar and a 
co p y  issued to  the person  tendering it. W e think this pro
vision  is necessary because it  is o f  im portance fo r  the decision 
©f issues that m ay  arise later that the original itse lf should 
be available to  a Court requiring it. Old deeds when disputed 
can raise questions w hich  do  n ot ordinarily  arise w ith  regard 
to- m ore recent ones. I t  m ay be  difficult t o  decide these 
questions w ithout exam ining the originals. W here, however, 
an instrum ent in  the possession o f  a person is registered at the 
instance o f  another, w e consider it desirable th at the original 
should  be le ft where it  was. I t 'm a y  be an im portant link 
in a chain o f  title  in w hich  the la tter is interested.

Clause 9  (1) corresponds to  section  7 (4) o f  th e  Registration 
o f  D ocum ents Ordinance, and is necessary to  preclude the 
argum ent that registration  cures existing defects. The 
proposed  Ordinance w ill im pose a disability  on  unregistered 
instrum ents and is n o t intended to  d o  anything m ore.

Clause 9  (2) is necessary to  prevent doubts arising on 
questions o f  priority . S tatutory provision  w ith  regard  to  
priority  was first m ade in the Ordinance o f  1863 and similar 
provision  has'been included in all later Registration Ordinances. 
Instrum ents execu ted  before 1864, i f  and w hen th ey  are 
produced in evidence today, rank in  priority  in order o f  their 
dates independent o f  any  question o f  registration. This 
clause ensures that in  any  com petition  betw een  instrum ents 
executed  prior to  1864 am ong themselves, or against instru
m ents execu ted  subsequent to  1864, registration does not 
in  the m atter o f  priority  alter the existing law.

Clause 1 0 .— Section  7 o f  the Sannases and O ld D eeds 
Ordinance prohibits the reception  in evidence o f  pre-1840 
instruments w hich  w ere n ot registered under that Ordinance. 
T he Proviso to  that section  m akes an exception  in the case 
o f  an instrum ent i f  the failure to  register it was due to  cir
cum stances m entioned in that Proviso. A  pre-1840 instru
m ent can be registered under the draft,O rdinance proposed 
b y  us i f  it was registered under the Sannases and Old D eeds 
Ordinance or i f  conditions sim ilar to  those m entioned in  the 
P roviso to  section 7 are satisfied. A ccordingly, once such 
an instrum ent is registered under the proposed Ordinance, 
it  is not necessary that section 7 Of that Ordinance shall 
ap p ly  to  it. P rovision  to  this effect is made in clause 10.

Clause 11  contains a necessary definition.
Clause 1 2  w ill m ake provision  fo r  cases where instruments 

w hich are presented fo r  registration or in relation to  which 
applications are m ade fo r  orders under clause 4 or  clause 5 do 
n ot com e on the register before January 1, 1948, ow ing to  
the pendency o f  proceedings prior to  registration. A  person 
presenting an instrum ent for  registration or m aking such „ 
an application w ill be ab le before January 1, 1948, to  register 
a notice against the land  w hich he claims to  be affected b y  the 
instrument. I f  such a notice is du ly  registered, the provisions 
o f  clause 2 o f  the d ra ft Ordinance will not prevent the p ro 
duction  o f  the instrum ent so long as proceedings for registration 
o f  the instrument are pending.

16. As stated earlier the unrevealed instruments which 
can have a disturbing effect upon  title are, as fa r  as w e are 
able to  estimate, few  in  num ber. Consequently the num ber 
o f  registrations under the proposed Ordinance should also 
be  fewn W e should n o t be  surprised i f  there are none at all. 
There m ay at any  rate be no recourse to  all or some o f  the 
detailed  provisions we have m ade in  clauses 4 and 5. W e 
think it necessary how ever that provision should be m ade for 
a ll possible cases. ” .

R a j a h  H e w a v i t a r n e ,
Minister fo r  Labour, Industry and Com m erce. 

Colom bo, D ecem ber 18, 1946.
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MINUTE.
The following Draft o f a proposed Ordinance is published for 

general information:—
L. D.—O. 48/46.

Cap. 148 
Vol. IV., 
page 3.

An Ordinance to amend the Thoroughfares Ordinance.

BE it en acted  b y  the Governor o f  Ceylon, w ith  the advioe 
and consent o f  the State Council thereof, as follow s :—

Short title. 1. This Ordinance m ay be cited as the Thoroughfares 
(A m endm ent) Ordinance, No. o f  1946.

Amendment of 
section 62a 
o f Chapter 
148.

2. Section  62a  o f  the Thoroughfares Ordinance (herein
after referred to  as the “  principal Ordinance ” ), is hereby 
am ended as follow s :—

(1) in  sub-section  (1) thereof b y  the substitution, for the
w ords “  to  erect any building ” , o f  the words “  except 
under the authority o f  a licence granted b y  th e  
D istrict Com m ittee o f  the district, to  erect any 
build ing ”  ;

(2) in  sub-section  (2) thereof—

(a) b y  the re-lettering o f  paragraph (a) as paragraph.
(aa) and b y  the substitution therein, for  the 
words “  N o licence ” , o f  the w ords “  N o 
licence for the re-erection o f, or fo r  any 
addition  to, any building, boundary wall or 
gatew ay ”  ;

(b) b y  the insertion, im m ediately before the re
lettered paragraph (aa), o f  the follow ing new 
p a ra grap h :—

“  («) N o licence for the erection  o f  an y  build
ing, boundary wall or gatew ay shall be 
granted under sub-section  (1) b y  the 
Chairman o f  any  D istrict Com mittee 
unless he is satisfied that the foregoing 
prohibition against the erection  o f  
any building, wall or gatew ay within, 
the building lim it w ill cause serious 
hardship to  the ow ner o f  the land on 
which such building, wall or gatew ay 
is to be erected, and unless the written- 
consent o f  the D irector o f  P ublic W orks- 
to  the grant o f  the licence is obtained.. 
The D irector shall n ot g ive such 
consent unless he is satisfied, having 
regard to  the w idth  o f  the road, the 
visibility available for  traffic and the- 
proper upkeep o f  the road, that the 
enforcem ent o f  the aforesaid prohi
bition  .is . n e t fo r  the tim e being: 
essential. ”  ;

Cap. 203.

(c) b y  the re-lettering o f  paragraph (b) as paragraph
(bb) and b y  the substitution  therein, for all 
the w ords from  “  shall be the value thereof ”  
to  the end o f  the paragraph, o f  the words 
“  shall be determ ined in  accordance with 
the provisions o f  section  62d ”  ;

(d) b y  the insertion, im m ediately  before the re
lettered paragraph (bb) o f  the follow ing new 
pa ra graph :—

“  (6) I t  shall be a condition  o f  any  licence 
granted b y  the Chairm an o f  a D istrict 
Committee under sub-section  (1) for  
the erection o f  an y  building, boundary 
wall or gatew ay within the building 
limit, that no com pensation  shall be 
payable—

(i) in respect o f  such building, wall or 
gatew ay or part th ereof within 
such lim it i f  possession for the 
public use is taken at any  tim e 
under section  7 o f  th is ' Ordi
nance o f  the land on  which 
sucli building, wall or gatew ay 
is situated, or i f  such land is 
acquired under the L an d A cqu i
sition  O rdinance, or
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(ii) after the severance or rem oval o f  
such building, wall or gatew ay 
or p art thereof w ithin  such 
lim it, in respect o f  any  im p rove 
m ent or adaptation o f  the 
rem aining part o f  such building, 
w all or gateway for an y  purpose 
whatsoever. ”  ;

(3) in  sub-section  (3V th ereo f b y  the substitution, in  para
graph (a), for  th e  w ords "  shall be entered ” , o f  
the w ords “  and the value thereof shall be entered ” .

3. Section 62c o f  the principal Ordinance is hereby am end
ed  as follow s :—

(1) b y  the renum bering o f  th at section-as sub-section  (1)
o f  section  62c ; and

(2) b y  the addition , im m edia te ly  after the re-num bered
sub-section  (1), o f  the follow ing  new sub-section  :—

“  (2) W ith ou t preju dice  to  the provisions o f  
sub-section  ( l ) , - t h e  Chairm an o f  the D istrict Com 
m ittee m a y  b y  order in  writing served on  any 
person w h o has contravened  any o f  the provisions 
o f  section  62a , require such person to  dem olish or 
rem ove or as th e  case m a y b e , to  restore to  its original 
condition , the bu ild ing, boundary  w all or gatew ay 
in  respect o f  w hich  th e  contravention  was com m itted, 
w ithin such tim e as m a y  be specified in  the order, 
ar,d i f  such person  fails to  com ply  w ith th e  require
ments o f  th e  order w ith in  th e  tim e specified therein, 
he shall be  g u ilty  o f  an offence and shall on  conv iction  
be liable to  a fine n ot exceeding fifty  rupees and to  
a further fine n o t exceeding  fifty  rupees fo r  each 
day  during w h ich  he suffers or allows such building, 
wall or gatew ay  to  rem ain in  contravention  o f  such 
order. N o  order shall be m ade under this sub
section excep t w ith  the w ritten consent o f  the 
D irector o f  P u b lic  W orks. ” .

4: Section 62d o f  th e  principal Ordinance is h ereby  
repealed and the fo llow in g  new  section  is substituted there
fo r  :—

62d . W here any  bu ild ing, boundary  w all or  gatew ay 
w hich  has been re-erected  or  ad ded  to  under the au th ority  
o f  a licenoe under section  62a  is situated on  an y  p ortion  
o f  land o f  w hich  possession fo r  the public use is taken  
under section 7 o f  th is O rdinance, or w hich  is acqu ired 
under the L an d A cqu is ition  Ordinance, the determ ination  
o f  the com pensation  payab le  in  such case shall, n otw ith 
standing anyth ing to  th e  contrary  in that O rdinance, be  
su b ject to  the fo llow in g  provisions :—  .

(а) W here the w hole o f  the building or o f  an y  bou n d ary
wall or gateway is situated within the building 
limit, the value assigned to the buildings boundary 
wall or gateway as distinct from the land acquired 
shall be the value entered in the register under 
section 62a (3) or the market value of the building, 
boundary wall or gateway at the time of the 
acquisition, whichever is the less, and for the 
purpose aforesaid, such market value shall be the 
difference between the market value of the build
ing, boundary wall or gateway together with the 
land attached thereto, at the time of the acquisi
tion, and the market value at that time of the 
land so attached as distinct from the building, 
boundary wall or gateway ;

(б) where only a part of the building or of any boundary
wall or gateway is situated within the building 
limit and the value entered in the register under 
section 62a  (3) is the value of the entire building, 
boundary wall or gateway in accordance with 
sub-section (2) (a)  of section 62e , the value assigned 
to that part of the building, boundary wall or 
gateway, as distinct from the land acquired, shall 
be the value so entered or the market value' of 
the entire building, boundary wall or gateway 
at the time of the acquisition, whichever is the 
less, and for the purpose aforesaid, such market 
value shall be the difference between the market 
value of the entire building, boundary wall, or 
gateway together with the land attached thereto, 
at the time of the acquisition, and the market 
value at that time of the land so attached as 

.distinct from the entire building, boundary wall 
or gatew ay;

Amendment of 
section O2o 
of the 
principal 
Ordinanee.

Replacement 
o f section 62b 
of the 
principal 
Ordinance.
Compensation 
in respect 
o f land, 
developed by 
buildings.

Cap. 203.
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Amendment 
o f section 
62b  of the 
principal 
Ordinance.

(c) where only a part of the building or of any boundary
wall or gateway is situated within the building 
limit and the value entered under section 62a  (3) 
is the value of that part in accordance with 
sub-section (2) (b ) of section 62e , the value assigned 
to that part of the building, boundary wall or 
gateway, as distinct from the land acquired, shall 
be the value so entered in the register or the value 
of the part of the building, boundary wall or 
gateway within tho building limit at the time of 
the acquisition, whichever is the less, and for the 
purpose aforesaid, such value shall be the aggregate 
of—
(i) the estim ated cost o f  the severance and rem oval

o f  that part o f  the building, boundary wall 
or gatew aj at that tim e ; and

(ii) the estim ated cost, in the case o f  a building,
o f  adapting at that tim e the part o f  the 
building which w ill then  rem ain to  the 
purpose for which the building is used at 
that time, and in the case o f  a boundary 
wall or gateway, o f  com pleting at that 
tim e such additions or repairs as m ay  be 
n ecessary ;

(d) n o  com pensation  shall be allowed in  respect o f  any
building, wall or gatew ay erected, after the 
fifteenth day  o f  February, 1943, w ithin  the building 
lim it whether or not such erection  was m ade under 
the authority o f  a licence under section  62a , 
or in  respect o f  any re-erection  or addition  made 
or effected thereto in contravention  o f  that 
s e c t io n ;

(e) the value assigned to  the land as distinct from  the
buildings thereon shall be the m arket value o f  the 
land  at the tim e o f the acquisition.

5. Section  62e o f  the principal O rdinance is hereby 
am ended as follow s :—

(1) in  sub-sections (1) and (2) thereof, b y  the substitution,
fo r  the w ord and figures “  section 62a  (2) ”  o f  the 
w ords and figures “  sub-sections (2) and (3) o f  
section  62a  ”  ;

(2) b y  the addition, im m ediately after sub-section  (2),
o f  the follow ing-new  sub-section

“  (3) E very  award or agreem ent m ade or entered 
in to , as the case m ay be, under sub-section  (1) in 
respect o f  the value o f any  bu ild ing, bou n dary  wall 
or gatew ay or part thereof, shall sp ecify  the partic
u lar paragraph or paragraphs o f  sub-section  (2) 
in  accordance w ith w hich the value aforesaid was 
fixed  or determined.

Objects and R eason s.

Section  62a  o f  the Thoroughfares O rdinance prohibits 
absolu tely  the erection  o f  any building, bou n dary  w all or 
gatew ay  w ith in  a lim it o f  tw enty-five feet from  the centre 
of an y  roa d  in  the charge o f the P u blic W ork s Departm ent. 
This p roh ib ition  has been found to  operate harshly on  owners 
of land  abuttin g  on  roads w hich m ay  not' be w idened for 
m a n y  years to  com e. I t  is therefore proposed  to  make 
p rovision  enabling the Chairman o f  a D istrict Com m ittee, 
acting  w ith  the consent o f  the D irector o f  P u blic W orks, 
to  grant licences, w hich  will be su b ject to  certain conditions, 
fo r  the erection  o f  buildings, bou n dary  walls and gateways 
w ith in  such lim it. (Clause 2).

2. Section  62c o f  the principal O rdinance em powers a 
D istrict Com m ittee to  dem olish or rem ove any  structure 
erected  w ith in  the building lim it in  contraven tion  o f  the 
provisions o f  section  62a . D istrict Com m ittees are not, 
h ow ever, bou n d  to  exercise this pow er and th ey  have, in the 
pS&t, been  reluctant to  order the dem olition  o f  such structures. 
I t  is a ccord in g ly  proposed., by  Clause 3, to  take pow er to  order 
th e  p erson  contravening section 62a  to  rem ove the structure 
in  qu estion  on  pain o f  a penalty sim ilar to  that payable 
u nder section  61.

3. B y  Clauses 4 and 5 it is proposed  to  insert in  the prin
cipa l O rdinance provisions laying dow n  the principles on  w hich 
com p en sa tion  is to  be assessed in  the event o f  the acquisition 
fo r  p u b lic  purposes o f  land situated w ith in  the building lim it. 
T h ese  provision s are similar to  those inserted in  the U rban 
C ouncils O rdinance b y  sections 3 and 5 o f  the U rban  Councils 
(A m en d m en t) O rdinance, N o. 31 o f  1946.

J . L . K o t e l a w a l a ,
"Minister for Com m unications and W orks.

C o lom b o , D ecem ber 20, 1946.
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.MINUTE.
The following Draft of a proposed Ordinance is published for 

general inform ation:—
L. D.—0. 50/46.
An Ordinance to provide for the levy by way of export duty 

of a cess on cinnamon exported from Ceylon in order to 
defray certain losses incurred in the purchase of cinnamon 
by the Commissioner of Commodity Purchase.

BE it enacted by the Governor of Ceylon, with the advice 
and consent of the State Council thereof, as follows :—

1. (1) This Ordinance may be cited as the Cinnamon Short title 
Exports (Levy of Cess) Ordinance, No. of 1946. and operation.

(2) This Ordinance shall cease to be in force on such date 
as 'may be appointed by the Governor by Proclamation 
published in the G a z e t t e .

2. (1) The Pinancial Secretary is hereby authorised, Power to make
upon the recommendation of the Minister for Labour, Industry Orders imposing 
and Commerce, by Order published in the G a z e t t e  to impose exP°.rt duty 
an export duty on cinnamon exported from Ceylon at such 
rate not exceeding twenty cents per pound as may be specified 
m the Order,.

Different rates of duty may be so imposed in respect of 
cinnamon of different grades.

(2) Every Order under sub-section (1) shall come into 
force on the date of its publication in the G a z e t t e  or on such 
later date as may be specified in the Order, and shall, subject 
to such amendments if any as may be made therein by any 
subsequent Order under that sub-section and save as otherwise 
provided in sub-section (3), continue in force until it is revoked 
by the Pinancial Secretary upon the recommendation of the 
Minister for Labour, Industry and Commerce.

(3) Every Order under sub-section (1) for the imposition 
of export duty shall, as soon as convenient after the publica
tion thereof in the G a z e t t e , be laid before the State Council; 
and any such Order shall cease to be in force on the expiration 
of a period of forty days from the date of such publication, 
unless at some time before the expiration of that period it has 
been approved by resolution of the State Council, but without 
prejudice to anything previously done or to any liability 
previously incurred thereunder or to the making of a new 
Order :

Provided, however, that nothing in the preceding provisions 
of this sub-section shall apply in the case of any Order reducing 
the rate of duty imposed by any previous Order.

3. (1) So long as an Order under section 2 is in force in
respect of cinnamon of any grade, there shall be charged, 
levied and paid on all cinnamon of that grade exported from 
Ceylon an export duty at the appropriate rate specified in 
such Order.

(2) Sub-section (1) of this section shall have effect as 
though it formed part of the Customs Ordinance, and the 
provisions of that Ordinance shall apply accordingly.

(3) Notwithstanding anything in sub-section (2) of this 
section, the proceeds of the export duty imposed under this 
Ordinance shall be paid over monthly by the Principal Collector 
of Customs to the Commissioner of Commodity Purchase 
into a special account maintained by the Commissioner for 
the purpose.

Charge and 
levy of 
export duty.

Cap. 185.

lir? 3

O b j e c t s  a n d  R e a s o n s .

During the recent war a control scheme was in operation 
fixing the prices of various grades of cinnamon both for the 
producer in Ceylon and for the buyer overseas. It is now 
proposed that the market for cinnamon should once again 
be free but certain difficulties will have to be removed before 
the control is terminated. The rates payable to the producer 
under the control scheme for cinnamon chips and featherings 
are much higher than the rates which they now command 
in the overseas market. In order to alleviate the consequent 
hardship to the producers, a guarantee was given by the 
Government that featherings and chips delivered to shippers 
before specified dates would be taken over at the higher rates 
by the Commissioner of Commodity Purchase. In consequence 
•of this guarantee the Commissioner has now to take over 
large quantities of featherings and chips for sale at a loss 
overseas.

2. It is expected that so soon as there is a free market for 
cinnamon, producers will be in a position to obtain a better 
price for quills in certain overseas countries than the corres
ponding price prevailing under the control scheme. The
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Executive Committee has accordingly decided that it would 
be equitable to impose an export cess on certain grades of 
cinnamon in order to defray the amount of the loss incurred 
in taking over the featherings and chips at uneconomic prices.

3. This Bill will make the necessary legal provision for 
the imposition of the cess. It is considered impracticable 
to adopt in this case the ordinary procedure of resolutions 
under the Customs Ordinance for the imposition of export 
duty, since it is anticipated that the rates of duty may have 
to be varied at short notice with fluctuations in the world 
market and since circumstances may justify the withdrawal 
of the oess also at short notice.

The Bill accordingly provides that subject to a maximum 
of twenty cents per pound, the rate of duty will be determined 
by an Order to be made by the Financial Secretary upon the 
recommendation of the Minister.

4. Since the procedure which is outlined above for the 
imposition of the export duty is of an unusual nature, pro
vision is made in tho Bill that Orders prescribing the rates of 
duty should be laid before the State Council and will cease 
to be in force unless they are approved by the State Council 
within forty days of the date of their publication in the 
Gazette.

5. The Bill includeb provision for the payment of the pro° , 
ceeds of the duty by the Principal Collector of Customs to 
the Commissioner of Commodity Purchase.

R a j a h  H e w a v i t a r n e ,
Minister for Labour, Industry and Commerce.

Colombo, December 20, 1946.
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