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PASSED ORDINANCES.

Ordinance enacted by the Governor of Ceylon, with the advice 
and consent o f the State Council thereof.

No. 46 of 1946.
An Ordinance to Incorporate the Moors’ Islamic 

Cultural Home.

J. C. H ow ard .

WHEREAS an institution, styled and known as the Moors’ Preamblo. 
Islamic Cultural Home, has heretofore been established at 
Colombo, for the cultural and social amelioration of the 
Muslims :

And whereas the said institution has applied to be 
incorporated and it will be for the public advantage to grant 
the application :

Be it therefore enacted by the Governor of Ceylon, with 
the advice and consent of the State Council thereof, as 
follows :—

1. This Ordinance may be cited as the Moors’ Islamic Short Title. 
Cultural Home (Incorporation) Ordinance, No. 46 of 1946.

2. (1) On and after the date of the commencement of this 
Ordinance, the persons for the tipie being constituting the 
Board of Trustees of the Moors’ Islamic Cultural Home, and 
the other members for the time being of the aforesaid Home 
shall be and are hereby constituted a body politic and corporate 
with the name of “ the Moors Islamic Cultural Home ”.

(2) The Moors’ Islamic Cultural Home shall, in the said 
name and for the purposes herein mentioned, have perpetual 
succession, and may by the said name sue and be sued, plead 
and be impleaded, answer and be answered in all Courts, and 
shall have a common seal with power to break, alter and 
renew the same at its discretion.

Incorporation 
of the Moors’ 
Islamic Cultural 
Home.

3. The objects for which the corporation is constituted Objects of the 
are hereby declared to be— corporation.

( a )  the study and promotion of Islamic culture and religion;
( b ) the research into, and study of, the history, customs,

traditions and habits of the Ceylon Moors ;
(c) the promotion of a spirit of fellowship among members

of the Moors’ Islamic Cultural Home, and the 
inculcation in them of the principles of service to 
the community and the country;

(<jy the promotion of the cultural, moral, social and economic 
welfare of the Island ;

(e) the provision of facilities for recreation;
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(/) the establishment and maintenance of a hostel for 
students, a guest house for visitors, and a restaurant 
for the convenience of its members and other persons 
approved by the Board of Trustees ; and

(g) the construction and maintenance of a suite of rooms 
which are to be let for weddings and other social 
functions.

Board of 
Trustees.

4. (1) The affairs of the corporation shall, subject to any 
rules made or deemed to be made under this Ordinance, be 
administered by a Board of Trustees, consisting of the 
President, not less than five Vice-Presidents, three Honorary 
Joint Secretaries, two Honorary Joint Treasurers, and not 
less than thirty-eight other members. The persons constitut
ing such Board shall be elected in accordance with rule 3 
specified in the Schedule to this Ordinance or any rule amend
ing the said rule 3.

(2) The first members of the Board of Trustees shall be—
President . .  A. R . A. Razik, M.S.C.,

M.M.C., J.P., U.M. . .  Colombo
Vice-Presidents . . W. M. Hassim, J. P. .. Colombo 

A1 H aj. A .Y . Macan Markar ,,
A. R . M. Mukthar . .  ,,
M. H. M. Munas . .  ,,
A1 Alim M. H. M. Shamsu- 

deon .. ,,
O. H. M. Sulaman . .  ,,
A1 H aj. M. H. M. Sulaiman.. ,,
L. M. M. ITvais
M. I. Abglul Rasool

f t
. I. L. Marikar

Trincomalee

Colombo

Hon. Jt. Sooretaries
A. H. Macan Markar, B.A.

(Cantab.)
A. L. M. Lafir

fM. L. M. Ghouse Colombo
Hon. Jt. Treasurers A. H. Macan Markar, B.A. 

I (Cantab.)
Other members of A. C. Abdeen 

the Board of B. L . Abdul Bhari 
Trustees A. C. M. Abdul Cader,

Proctor, S.C.
M. C. M. Abdul Cader 
S. M. H. Abdul Hafeel . ..  
M. A. M. Abdul Hassen 
A. R . A. M. Aboobuoker, 

Kathi, J.P.
M. L.  M. Ahmed 
M. S. M. Anver 
I. M. Asanoon 
A1 Haj H . A. Cabeer 
M. A. Careem, M.A. (Cantab.) 
M. Hussain Careem, Proctor 
S. A. I. Dheen, Proctor, S.C., 

Kathi, J.P.
M. M. M. Ghouse 
Dr. M. S. Ghouzul Ameer .. 
S. Halimdeen 
M. I. M. Hamdoon 
A. M. Hamid, M.R.A.S. 

(C.B.) •
A. L. M. Haniffa, Kathi, J.P. 
M. Sulaiman Hassim 
A1 Haj. M. M. Ibrahim .. 
M. Thowfeek Idroos 
S. M. Ismail
H. S. Ismail, Proctor 
K . S. Jailabdeen
A1 Haj. Y . A. Jamaldeen . .  
M. F. M. Jaward 
M. H. M. Kamil 
Y . M. Khalid
C. M. M. Maharoof, Proctor, 

S.C.
S. D . M. Mansoor 
A . C. H . Mohamed
I. S. Mohamed, Headman 
K . M. N. S. Mohamed, Head

man
S. L. Mohamed 
A. F. Mohamed 
M. B. Mohamed 
M. N. S. Mohamed 
A. C. Mohammedo, J.P., 

U.M., Proctor, S.C.
H . M. Mohideen 
S. E. C. Mohideen 
Dr. M. Mohideen Hassan 
M. Y . M. Mushood 
M. S. Naina Marikar

Colombo
Bentota

Colombo
Galle

if
Warakapola

Trincomalee
Colombo

>»
Negombo
Colombo

Galle

Negombo
Colombo

Kandy
Negombo

Colombo 
Anura dhapura 
Colombo 
Batticaloa 
Colombo 

!>
Puttalam

Akurana

Colombo
Galle
Colombo
Trincomalee

Colombo
Katugastota
Minuwangoda
Colombo
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S. M. A. Raheeman, J.P.,',
U.M., Proctor, S.C. . .  Negombo

Rajakarona Vaidiyatilleke 
Muhandiram Sheik Moha 
med Udayar . .  Aranayake

Rasheed Bin Hassen, M.M.C. Colombo 
Razeen Abdul Cader 
C. M. M. Sahid 
A. R . M. Saleem 
C. M. M. Salih 
O. L. M. M. Salih 
M. Sameer 
M. M. Shaft 
M. M. Sulaiman 
A. Mubarak Thaha 
A. R . M. Thassim, Kath

J.P.
• P. M. Yoosoof 

M. H. M. Yusuf 
A. R . M. Zarook

Balapitiya
Negombo
Colombo

5. (1) It shall be lawful for the Board of Trustees at any 
of its meetings, by a majority which is not less than two- 
thirds of the number of members present and voting at such 
meeting, to make rules in respect of all or any of the following 
matters:—

( а )  the admission, withdrawal, suspension or expulsion of
members of the Moors’ Islamic Cultural Home ;

(б) the election, appointment, and removal of the office
bearers of the corporation or of the members of the
Board of Trustees, and their tenure of office ;

(c) the duties of the Board of Trustees, and of the various
sub-committees, office-bearers, agefits and servants 

. of the corporation ;
( d )  the procedure to be followed in the transaction of

business; and
(e) generally for carrying out and giving effect to the

principles of this Ordinance.
(2) The rules in the Schedule to this Ordinance shall for all 

purposes be deemed to be the rules of the corporation in force 
at the commencement of this Ordinance, and to have been 
made under this Ordinance, and may be altered, added to, 
amended, or rescinded by rules, to be made under this 
Ordinance.

(3) All members of the corporation shall be subject to any 
rules made or deemed to be made under this Ordinance.

6. The corporation shall at all times hereafter be able and 
capable in law to take and hold any property movable or 
immovable, whether by purchase, grant, gift, testamentary 
disposition, or otherwise, and all such property shall be 
held by the corporation for the purposes of this Ordinance.

7. All debts and liabilities of the said Moors’ Islamic 
Cultural Home which were in existence before the coming into 
operation of this Ordinance, shall be paid by the corporation, 
and all debts due to and subscriptions and contributions 
payable to the said Moors’ Islamic Cultural Home shall be paid 
to the corporation for the purpose of this Ordinance.

8 . The seal of the corporation shall not be affixed to any 
instrument whatsoever, except in the presence of three 
members of the Board of Trustees, of whom one shall be the 
President or a Vice-President, expressly nominated by the 
Board of Trustees and such persons shall sign their names 
to the instrument in token of their presence, and such signing 
shall be independent of the signing of any person as a. witness.

9. Subject to the provisions of rule 3 (j) specified in the 
Schedule to this Ordinance, the corporation shall have the 
power to sell, mortgage, lease, exchange or otherwise dispose of 
its property.

10. Except so far as provided in this Ordinance or in any 
rules made or deemed to be made thereunder, any dispute or 
doubt as to any matter or question affecting or relating to the 
principles or policy of the corporation shall be referred to the 
Board of Trustees whose decision thereon shall be final.

11. Nothing in this Ordinance contained shall prejudice or 
affect the rights of 'His Majesty the King, His Heirs, and 
Successors, or any body politic or corporate or any other 
persons except such as are mentioned in this Ordinance and 
those claiming by, from or under them.

Schedule.
'R u l e s  o f  th e  M o o r s ’ I s l a m i c  C u l t u r a l  H o m e ,  C o lo m b o .

1. In these rules, unless the context otherwise requires—
(1) “ The Corporation”  means the Moors’ Islamic Cultural 

Home, as incorporated by the Ordinance ;

Rules.

Power to hold 
property.

Debts, &c., 
due by and 
payable to ths 
Corporation,

Seal.

Power to 
dispose of 
property.

Decision of 
disputes, &c., 
as to principles 
or policy.

Saving of the 
rights of the 
Crown and 
others.
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(2) “  Tho Ordinance” means the Moors’ Islamic Cultural
Home Incorporation Ordinance ;

(3) “  Board ”  means Board of Tmstoos.
2. M em bersh ip .— {1) Persons not loss than sixteen years of 

age, having any or all o f the objects o f tho corporation in viow, 
are oligible for membership.

(2) Every application for membership, countersigned, by t 
mombers of tho Board shall bo forwa'scied together \vi r re 
entrance fee and annual subscription to the Honorary Jo 
Secretaries who shall submit it to tho Boai’d for approva .

(3) Tho rates o f subscription payabF ”Hvan9e 
inotnhArs sVifl.1l bo as follows :—

(а) for members of tho Board an annual W bscnption of Rs.
(б) for ordinary members an entranco fee of Rs* ana an

annual subscription of Rs. 10 or a contSDkution °* *',s' 
for lifo membership. x , _  ,

(c) an honorary lifo membership may bo con ferva  by the Koaiu 
on any Muslim who in the opinion of tbG\P°®,rd a” 
rondored meritorious sorvioe to the causo ori^*10 .com ‘ 
munity or tho country or in .the advancement o f science, 
the arts or literature.

(4) The Board may reject any application for membership 
without stating reasons.

(5) If any member is in arrears of subscription for a period of 
three months, the Board may remove his namo from the roll o f 
members after a fortnight’s notioe.

(6) Any member whoso conduct is found detrimental to the 
interest of tho corporation may, aftor investigation, be suspended 
or romovod from tho roll, by the Board at a meeting o f the same 
specially convoned for tho purposo, if two-thirds of tho members 
of tho Board prosont and voting at such meeting approve o f such 
suspension or removal, voting being by ballot. The quorum at 
such a mooting shall be not less than fifteen,

3. M a n a g e m e n t .—[a ) The members of the Board shall be 
eleotod at tho annual goneral meeting of the corporation, and 
shall hold ofiico for three years, one third thereof retiring at the 
end o f oaoh year but being eligible for re-election. A member 
absenting himsolf from three consecutive meetings o f the Board 
shall cease to be a membor thereof, unless re-elected by the Board.

(6) Tho various activities of tho corporation shall be in charge 
of Departmental Committees consisting of seven members each, o f 
whom six shall bo elected at tho Annual General Meeting and the 
other nominated by tho Board from among its members. Such 
nominee of tho Board shall bo tho Chairman or Secretary and 
oonvenor o f the Committoo to which he is appointed.

(c) All oiiioo-boarors and members of the Board shall be 
Ceylon Muslims and no member shall hold more than two offices - 
simultaneously.

(d) The President, or in his absence one of the Vice-Presidents 
shall bo the Chairman at the meetings of the corporation. I f  
noithcr the President nor one o f tho Vice-Presidents be present, a 
membor shall bo votod to tho chair. The Chairman shall have 
the casting vote.

(e) The Secretaries shall keep a record of all meetings o f the 
corporation and o f the Board, a register of members, and any 
other record that may be necessary.

(/) The Honorary Treasurers shall collect, receive and keep 
accounts o f all moneys and funds belonging to the corporation, 
and shall make such payments as are authorised by the Board. 
They shall prepare and table a statement of accounts at the 
quarterly moetings of tho Board and submit a duly audited state
ment o f accounts and Balance Sheet at tho Annual Genoral 
Meeting and their books shall be open for mspection on an 
application made by a momber of the Moors’ Islamic Cultural 
Home which is supported by a member of the Board.

(g )  Moetings of the Board shall be held at least once a quarter. 
Upon the written requisition o f five members o f the Board 
tho President shall have a meeting of the Board convened to 
transact such business as is intimated in the notice calling the 
meeting. Five days’ notice shall be given to the members of any 
such special meeting. Nine members shall form the quorum at 
meetings of the Board.

(h) In the case o f any vacancies occurring during the year 
among the office-bearers or in tho Board or m the Departmental 
Committees, the Board shall have power to fill such vacancies 
for the unexpired term.

( i )  The Board shall have power to make rules for its own 
government and for the management o f the corporation and its 
departments provided that such rules are not inconsistent with 
this Ordmance.

O') The Board shall hold and administer for the purposes of the 
corporation all property belonging to the corporation. It shall 
also have power, with the consent of a two-thirds majority o f  
members present at a General Meeting o f the Corporation, to sell, 
mortgage, lease, exchange or otherwise dispose o f the immovable 
property belonging to the corporation: Provided that such 
decision is confirmed at a subsequent General Meeting held within 
one month.

4. G e n e r a l  M e e t in g  o f  the  C o r p o r a t i o n .—(a) The 'Annual 
General Meeting of the corporation shall be held in the month o f 
August, at which the report of the Board and of the Honorary 
Treasurers shall be presented, (b) The Honorary General 
Secretaries shall convene a General Meeting of the corporation
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upon the request of the Board or upon the written requisition o f 
not less than twenty-five members, (c) A fortnight’s notice shall 
be. given o f any general meeting, and twenty-five members shall 

Constitute a quorum at such meeting.
5. Bank Account, &c.— All Bank accounts, securities, notes 

and debentures, the property o f the corporation, shall be kept in 
the name o f  the corporation, and shall be under the control o f 
the President, Vice-Presidents, Secretaries or Treasurers in 
accordance with the resolution o f the Board.

6. Auditor.—The members shall elect at the Annual General 
Meeting o f the corporation a qualified auditor, who shall audit 
the accounts o f the corporation for the ensuing year.

7. Branches.—Branch societies may be established wheresoever 
possible in the Island under such conditions as shall be determined 
by the Board. All such societies shall be worked on the same 
principles as defined in these rules. A certificate o f affiliation 
shall be issued to branches so formed.

8. Affiliation.—The corporation may be affiliated to organi
sations in other parts of the Islamic world having similar aims 
and objects.

9. Interpretation.— In the event of any uncertainty or 
ambiguity, the board shall have the power to interpret the 
constitution, rules and by-laws.

Passed in Council the Twenty-fifth day of September, One 
thousand Nine hundred and Eorty-six.

D. C. R. Gttnawardana,
Clerk of the Council.

Assented to by the Officer Administering the Government 
the Nineteenth day of October, One thousand Nine hundred 
and Eorty-six.

C. H. Hartwell, 
Secretary to the Governor.

DRAFT ORDINANCES.

MINUTE.
The following Draft o f a proposed Ordinance is published for 

general information:—
An Ordinance to amend and consolidate the Law relating 

to Mortgage.
TABLE OP CLAUSES.

No. of 
Clause. 

1 . 
2 . 
3 .

Part I.
S h o r t  T i t l e  a n d  I n t e r p r e t a t i o n .

Short Title and Date of operation. 
Interpretation.
Approved Credit Agencies.

4
5
6
7
8 
9

10
11

12
13

14
15

16

17
18

19

20

21

22
23

Part II.
G e n e r a l .

Application of this Part.
Interpretation o f terms in this Part.
Registration of address for service of documents.
Actions on Mortgage.
Lis Pendens to be registered, &c.
Notice o f Hypothecary Action.
Manner o f issue o f notice.
Manner of issue o f process, &c., where person entitled 

to notice is a party to the action
Rights of person to whom notice is issued.'
Right of person entitled to notice to be added as a 

party before sale.
Rights of persoq added during pendency o f action.
Persons noticed or added to be bound by decree and 

sale.
Intervention by persons interested who are not entitled 

to notice.
Meaning o f “  party omitted ” .
Party omitted may intervene after sale and dispute 

the amount of decree or claim balance proceeds.
Action by or against party omitted for settlement o f 

rights, &e.
Issue may be raised as to amount properly due under 

mortgages paid off out o f proceeds of prior sale.
Procedure where Court finds that moneys are due to 

party omitted from mortgagor.
Provisions applicable where party omitted is a transferee.
Order against prior mortgagee if over-payment was 

made from proceeds of prior sale.
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E f f e c t  o f  S a l e  i n  E x e c u t i o n  o f  d e c r e e  u p o n  P u i s n e  
M o r t g a g e .

No. o f 
Clause.

24 .. Moaning o f “ prior mortgage” , “  puisno mortgage’
&c.

25 . . Effect o f conveyance upon sale under puisne mortgage
before sale under prior mortgage.

D e a t h , I n s o l v e n c y  o r  D i s a b i l i t y  o f  M o r t g a g o r  o r  
P e r s o n  e n t i t l e d  t o  n o t i c e .

26 . . Appointmont of representative of deceased mortgagor
or of deceased party to hypothecary action.

27 . . Effoct of representative being made a party.
28 . . Provision for death, insolvency, lunacy or minority

of party entitled to notieo and for registration of 
addresses and issue of notice in,such cases.

29 . . Estate to be bound if notices issued as provided m
soction 28.

30 . . Estato to be bound notwithstanding death &c., if
address not registered.

31 . . Special provision for actions on mortgages created
bofore the appointed date

32 . . Death, insolvency or lunacy or mortgagor after entry
of decree.

33
34

35

36

37

38
39
40
41
42
43
44
45

P o w e r  o f  P l a i n t i f f  t o  j o i n  c l a i m a n t s  a d v e r s e  
t o  M o r t g a g o r  o r  t o  a p p l y  f o r  d e c l a r a t i o n

AS TO POSSESSION OF LAND IN THE EVENT 
OF SALE.

. 'Power of Plaintiff to join claimant adverse to mortgagor. 

. Provision for declaration by Court as to removal 
from land of persons claiming adversely to mortgagor. 

. Right of claimant to be added as party and to raise 
issues as to right o f possession, &c.

. Order of Court upon application under section 34.
A p p o i n t m e n t  o f  R e c e i v e r  o f  M o r t g a g e d  

L a n d .
. Application for appointment of Receiver of Mortgaged 

Land.
. Cases where Court may refuse to appoint Receiver.
. Cancellation o f Appointment.
. Order for appointment, &c.
. Rights and powers of Receiver.

Duties and liabilities of Receiver.
Payment of subsistence allowance to Mortgagor.
Nett Profits to be kept m Court.
Restriction o f appeals against orders under sections 

37 to 43.

Sale under Hypothecary Decree.
46 . . Property liable to sale in execution o f decree.
47 . . Liability of property (other than mortgaged land)

to sale in execution of decree.
48 . . Order for sale in decree, &c.
49 . .  Special provision for seizure and sale.
50 . . Directions and other provisions as to sale.
51 . . Leave to plaintiff to bid and purchase.
62 . .  (1) Directions for second sale if highest bid is less than

current market value.
(2) Order of sale wherepiore than one land is mortgaged.

53 . . Form o f conveyance to purchaser.
54 . . Delivery of possession, &c.
55 . . Removal of all persons whomsoever where declaration

has been made under section 36.
56 .'. Fiscal to prepare plan of the land o f which possession

is delivered.
57 . . Claims to balance proceeds of sale.
58 . . Rights o f seizmg creditor to participate in balance

proceeds of sale.

Miscellaneous.
59 . .  Decree absolute in default of appearance.
60 . .  Costs.
61- . .  Application o f Chapter X X II . of the Civil Procedure 

Code.
62 . . Application of this Part.

Part III.
Conventional General Mortgage— Floating 

and Concurrent Mortgages—Power "of 
Attorney to Confess Judgment.

63 . . General Mortgages abohshed.
64 . . Effect o f Mortgages to secure future liability, &c.
65 . . Action by concurrent mortgagee.
66 . . Warrant of Attorney to confess judgment in mortgage

action.
67 . . Production to Court of title deeds of mortgaged land.
68 . . No security for costs in actions on mortgage.

Part IV.
Special Mortagage of Land accompanied by  

Deposit of Title Deeds.
69 . .  Creation of mortgage by deposit of deeds and prescribed

instruments.
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No of 
Clause.

70 . . Execution and attestation o f instrument.
71 . . Special provisions as to payment of stamp duty.
72 . . Right o f mortgagee to make and recover payments of

stamp duty.
Part V.

73

74
75
76

77
78
79

80 
81

82
83

84
85

86

87
88
89
90

91

92

93

94

95

96

97
98
99 

100 
101

102
103

104
105

106

107
108 
109

M o r t g a g e  o f  M o v a b l e s  : S p e c i a l  P r o v i s i o n s
APPLICABLE WHERE MORTGAGEE IS AN APPROVED

C r e d i t  A g e n c y .

Right of approved agency to realise shares mortgaged 
in specified circumstances.

Address of Mortgagor and issue of notice of demand.
Effect o f exercise o f right o f sale, &c.

. . Proceeds o f sale or purchase to be applied m satisfaction 
of debt.

Rights of mortgagor on discharge of mortgage.
Right to damage, &c., for wrongful sale.
Savings for apphcation of company law, &c., as to 

transfers and registration.
. . Meaning o f “  shares ” .

Right o f approved agency to surrender mortgaged 
life policy in specified circumstances.

Address o f mortgagor and issue of notice of demand.
Moneys received upon surrender to he applied in 

satisfaction o f debt.
Right to damages, &c., for wrongful surrender.

. . Power o f approved credit agency to sell corporeal 
movables which are subject to mortgage.

Notice o f 'demand o f payment prior to exercise of 
power of sale.

Application of proceeds of sale.
. . Damages for wrongful sale o f mortgaged property.
.. Meaning o f “  Book Debt ” .
. .  Rights o f approved credit agency to which book 

debts are assigned by way o f mortgage.
Manner o f giving notice of assignment to person 

owing book debt.
. . Application of moneys received in payment of mortgage 

debt.
Damages for wrongful exercise of power to recover 

book debt.
Provision for recovery o f book debt by assignor 

notwithstanding assignment.
Protection for debtor paying without notice of 

assignment.
Part VI.

M o r t g a g e  o r  M o v a b l e s  : G e n e r a l .

Application for appointment of Receiver where entire 
stock in trade, &c., is mortgaged.

Refusal to appoint Receiver.
Directions in order of appointment, &c.
Duties and Liabilities of Receiver.

. . Money to be kept in Court.
Restriction of appeals against appointment, &c., of
. Receiver.

M o r t g a g e  o p  M o t o r  C a r s .

Special registration of mortgage of motor car.
. Registered mortgage of motor car to subsist not

withstanding sale, &c., to third party.
. Cancellation of registration of mortgage of motor car.
. Rights o f mortgagee of movables seized by other 

creditor.
Rights o f mortgagee of movables upon insolvency of 

mortgagor.
D e c r e e  a n d  S a l e  o p  M o v a b l e s  i n  H y p o t h e c a r y  

A c t i o n .

. Order for sale and directions.

. Manner o f sale o f mortgaged movables.

. Application of this Part.

110

111
112
113

114

115

Part VII.
M i s c e l l a n e o u s .

Rights of Landlord in relation to Goods upon Premises 
of which rent is in Arrears.

•. Injunction to restrain removal of goods from premises 
the rent of which is in arrears.

.. Liability of goods to seizure under decree for rent.
• ‘ . °f landlord in relation to goods on premises.

Member of the family ’ ’ defined.
Approval o f Credit Agencies, &c.

■ ■ Approval of credit agencies, &c.
Saving for appointment of Receivers under Civil 

Procedure Code.
Saving for appointment of Receivers under Civil 

Procedure Code.
Repeal of Chapter 74< 

U6 . .  Repeal of Chapter 74,. .
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Cap. 101.

An Ordinance to am end and consolidate the Law  
relating to Mortgage.

BE it enacted by the Governor of Ceylon, with the advice 
and consent of the State Council thereof, as follows :—

Part I.

Sh o rt  T it l e  a n d  I n t e r p r e t a t io n .
1. This Ordinance may be cited as the Mortgage 

Ordinance, No. of 194 , and shall come into operation 
on such date (hereinafter referred to as “ the appointed 
date ”) as may be appointed by the Governor by Proclamation 
published in the G a z e tte .

2. In this Ordinance, unless the context otherwise 
requires—

“ hypothecary action ” means an action to obtain an order 
declaring the mortgaged property to be bound and 
executable for the payment of the moneys due upon 
the mortgage and to enforce such payment by a 
judicial sale of the mortgaged property ;

“ land ” includes things attached to the earth or per
manently fastened to anything attached to the 
earth, and any estate, right, or interest in or over 
land;

“ mortgage ” includes any charge on property for securing 
money or money’s worth ;

“ mortgagee ” includes any person from time to time 
deriving title]under or through the original mortgagee.

3. In this Ordinance “ approved credit agency ” means—
(a) any banking company as defined in section 330 of the

Companies Ordinance, No. 51 of 1938, which is 
declared by the Director of Commerce and Industries, 
by notification published in the G a z e tte , to bo an 
approved credit agency for the purposes of this 
Ordinance ;

(b) the Ceylon State Mortgage Bank, the Agricultural and
Industrial Credit Corporation, the Loan Board, 
the Ceylon Savings Bank, and the Local Loans and 
Development Commissioners ;

(c) any other company, firm, institution or individual for
the time being declared by the Director of Com
merce and Industries, by notification published in 
the G aze tte , to be an approved credit agency for the 
purposes of this Ordinance.

Part II.

H ypoth ecary  A ctions on  M ortgages oe  L a n d . 

G e n e ra l.
4. The provisions of this Part shall apply only to a 

mortgage of land, to any action to enforce payment of the 
moneys due upon a mortgage of land, and to any hypothecary 
action in respect of any land.

5. (1) For the purposes of this Part—
“ person entitled to notice ”, in relation to a hypothecary 

action in respect of any land, means any person 
who—
(a) has any interest in the land (whether by way of

mortgage or otherwise), being an interest 
(i) to which the mortgage in suit in the 
hypothecary action has priority; and (ii) 
which was created or arises by virtue of an 
instrument duly registered under the 
Registration of Documents Ordinance, as an 
instrument affecting the land, prior to the 
time of the registration of the U s  p e n d e n s  of 
the hypothecary action, and

(b) has, prior to such time, registered an address
for the service on  him o f  legal docum ents in 
accordance with the provisions o f  section  6 
o f  this Ordinance,

and includes a person declared by sub-section (2) 
of this section to be entitled to notice of the action , 

“ registered address ” means an address registered in 
accordance with the provisions of section 6 of this 
Ordinance.

(2) W here a n otice  o f  seizure o f  any land is, a fter the 
registration o f  a m ortgage o f  that land bu t before  the 
registration o f  the U s  p e n d e n s  o f  a hypothecary  action  upon  
such m ortgage, du ly  registered for the tim e being under the 
Registration  o f  D ocum ents Ordinance, the ju d gm en t creditor
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in the action in which such seizure was effected may register 
an address under section 6, and if such address is registered, 
shall be a person entitled to notice of the hypothecary action.

6. (1) Application for the registration of an address for 
the service of legal documents shall be made substantially 
in the form set out in the First Schedule to this Ordinance.

(2) The address for service shall be registered in or in 
continuation of the folio in which is registered the mortgage 
of the land in respect of which the applicant has an interest:

Provided, however, that where such mortgage includes 
more than one land, it shall be sufficient if the address of the 
applicant is registered in the folio relating to the land m which 
he has an interest.

(3) Where the applicant declares in his application that a 
previously registered address is cancelled, the Registrar shall 
make a new entry in the register and cancel the registration 
of the previous address.

(4) The fee for registration of an address for service or for 
a change of such address shall be fifty cents for each address, 
with an addition of ten cents for each folio after the first 
in which the address is to be .registered.

7. (1) Notwithstanding anything m section 34 of the 
Civil Procedure Code, a claim to enforce payment of the 
moneys due upon a mortgage may be joined to a claim in a 
hypothecary action, or a separate action may be brought in 
respect of each such remedy.

(2) In every such action the mortgagor shall be sued as 
defendant whether or not he is in possession of the mortgaged 
land at the time when the action is instituted.

8. An order for the issue of summons in a hypothecary 
action shall not be made by any Court unless a declaration 
under the hand of a Proctor is filed of record—

(a )  certifying that the l i s  'p e n d e n s  of such action has been
duly registered under the Registration of Documents 
Ordinance as an instrument affecting the land 
to which the action relates ,

(b) certifying that the register maintained under the
Registration of Documents Ordinance or a certified 
extract therefrom, and all relevant entries in such 
register, have been personally inspected by such 
Proctor or by any other specified Proctor, at or 
after the time of the entry in the register of the 
l i s  p e n d e n s  of the action ; and

(c) containing a statement of the name and registered
address of every person, if any, found upon such 
inspection to be a person entitled to notice of the 
action.

I s s u e  o f  N o t ic e  o f  H y p o t h e c a r y  A c t io n ,  A d d i t i o n  o f  
P a r t ie s ,  I n t e r v e n t io n ,  cfee.

9. (1) Notice of a hypothecary action shall, upon an 
order being made for the issue of summons on the defendants 
in the action, be issued to every person who is stated in the 
declaration filed under section 8 to be a person entitled to 
notice of such action, but who has not been joined as a 
defendant to the action.

(2) Where notice is not issued under sub-section (1) to 
any person entitled to such notice, any party to the action 
may thereafter, but before the sale of the mortgaged land in 
execution of a hypothecary decree, apply to the Court for 
the issue of notice of the action to such person, (whether or 
not his name was mentioned in the declaration filed under' 
section 8), and ftotice shall be issued accordingly.

IQ. (.1) Notice of a hypothecary action may be issued 
to a person entitled to notice of such action in the manner 
provided in paragraph (a )  hereunder or in the manner 
provided in paragraph (b )  hereunder, at the option of the 
plaintiff:—

( a )  (i.) The Secretary of the Court shall send to that 
person 'by registered post to his registered address 
a notice m the prescribed form ; it shall be the duty 
of the Secretary to make an entry that the notice 
was sent in the journal of the proceedings in the 
action, and to file in such journal the receipt issued 
by the Post Office in respect of such notice ; and 
such entry and receipt shall be taken as conclusive 
proof, in the absence of fraud, that the notice 
was duly sent;

(ii.) A copy of such notice shall, within the period of 
two weeks from the date of the posting of the notice 
under sub-paragraph (i), be affixed in a conspicuous

,• position upon the mortgaged land by the Fiscal 
under a precept from the Court;

Registration 
of address 
for service 
o f documents.

Actions 
on mortgage.

Cap, 80
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(iii.) A  copy  o f  such n otice  shall be published in  a da ily  
newspaper specified b y  the C o u r t ,

(6) T he notice o f  action  m ay  be  served in  any  m anner 
provided b y  the C ivil Procedure Code for  the service 
o f  summons.

(2) The notice referred to  in sub-paragraphs (i.) and (ii.) 
o f  paragraph (a) o f  sub-section  (1) shall be in English, and 
shall be accom panied b y  a translation thereof in Sinhalese 
or Tam il as the Court m ay direct.

11. (1) W here the pla in tiff in a hypothecary action  jo ins 
as a defendant any person entitled to  notice o f  th e  action , 
the provisions o f  section 10 shall apply  in relation to  the 
service on  such person o f  the summ ons in the action  in  like 
manner as they apply  in relation to  the issue o f  n otice  o f  the 
action.

(2) W here any person entitled to  n otice  o f  a h ypoth ecary  
action  is added as a party  to  the action , the provisions o f  
section 10 shall apply in relation to  the service on  such person 
o f  any notice, process, order, decree or other docum ent or 
w ritten com m unication, in like m anner as they  ap p ly  in 
relation to  the issue o f  notice o f  the action.

12. W here notice o f  a h ypoth ecary  action  is issued to  an y  
person under section 9 and in  the manner p rov ided  b y  
section 10—

(a) such person shall be entitled  at his option to  be added
as a party  to  the action  upon  application m ade to  
the Court in  th at beh a lf w ithin one m on th  o f  the 
date o f  the postin g  o f  the notice to  h im  under 
section 10 (1) (a) or o f  the publication  o f  a co p y  
thereof under section  10 (1) (c), whichever is the 
later, or where the n otice  is served in like m anner 
as a sum m ons, w ith in  one m onth o f the date o f  
such service ;

(b) such person m ay, in the discretion o f  the Court u pon
such term s as th e  C ourt thinks just, be added as a 
p arty  to  the action  upon  application m ade after 
the expiry  o f  the period  o f  one m onth referred to  
in  paragraph (a) bu t before the sale o f  the la n d  
under the h ypoth ecary  decree :

P rovid ed , how ever, that every  finding, order, decree or 
thing done in  the action  prior to  the date o f  the application  
under paragraph (b) shall, unless the Court in its discretion  
otherwise orders, b ind  the person so added in like m anner 
as though  he had previously  been a party  to  the action.

13. A n y  person entitled to  notice o f  a h yp oth ecary  
action  to  w hom  such notice has n ot been issued under 
section  9 and in manner provided  b y  section 10 shall be  
entitled, on  application m ade b y  him  to  the Court at an y  
tim e before  the sale o f  the m ortgaged land in execution  o f  a 
h ypoth ecary  decree, to  be added as a party  to  the action.

14. W here any person, to  w h om  n otice  o f  a h ypoth ecary  
action  has been issued under sub-section  (2) o f  section  9 an d  
in  the m anner provided  b y  section  10, is added as a pa rty  
to  the action  under paragraph (a) o f  section  12, or any  person  
entitled to  notice o f  a h ypoth ecary  action  is added  as a  
party  under section 13—

(a) n o  finding, order, decree or proceedings previously
m ade or taken  in  the action  shall bind him  excep t 
in  so far as he m ay  consent to  be bound th ereby  ;

(b ) such person  shall be  entitled  to  raise any question  or
issue which he cou ld  have raised i f  he had originally  
been  a party  to  the action , and any other p a rty  m ay  
raise any question  or issue arising in  consequence ;

(c) a fresh trial shall be had on  every  issue previously
raised in the action , unless such person consents to  
be bound b y  the previous finding thereon ;

(d) upon  the trial o f  any  issue whether previously raised
or n ot no part o f  th e  evidence previously taken  
shall be evidence u pon  that, issue, except in  so far as 
all the parties to  the action  agree to  be bound b y  
such e v id e n ce ;

(e) i f  a decree had been  entered in the action prior to  the
addition  o f  such person as a party  thereto, the Court 
shall, i f  such person so requires, m ake order suspend
ing th e  operation  o f  such deeree, and shall, after the 
tria l o f  all th e  issues as hereinbefore provided , 
confirm  the ju dgm en t p reviouslj given and the 
decree entered thereon or annul such judgm ent and 
decree and g ive a  new  judgm ent and enter a new  
decree, as the circum stances o f  the case m ay require.
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15. E very  party  to  a  hypothecary action, and every  
person entitled to  n otice  o f  the action  and to  w hom  n otice  o f  
the action  is issued under section 9 and in manner p rov id ed  b y  
section  10, and every  person w ho is added as a p a rty  under 
section  12 or section  13, shall be bound by  the decree and 
sale in  the hypothecary  action.

16. E very  person having any interest in the m ortgaged 
land b y  virtue o f  an  instrum ent to  which the m ortgage in 
suit has priority, b u t w ho is n ot a person entitled to  n otice  o f  
the action  as hereinbefore defined, shall be bound b y  every 
order, decree or sale or th ing done in the hypothecary action  :

- P rovided , how ever, th at any such person m ay at any tim e 
before the entry o f  the decree in the action be added as a 
p a rty  on  application  m ade b y  him  in that behalf upon such 
term s as the Court m a y  im pose, but any person so added shall 
be bou n d  b y  every  finding or order previously made in  the 
action  and by  the proceedings previously taken therein except 
in  so far as the C ourt m a y  in  its discretion otherwise order.

17. In  sections 18 to  23, “  party  om itted from  a hypothe* 
cary action  ”  m eans a person  entitled to  notice o f  the hypothe
cary action  but w ho is n o t declared b y  section 15 to  be bound 
b y  the decree and sale in  th at action .

18. (1) A  party  om itted  from  a hypothecary  action m ay 
at his option  intervene in  the action  after the sale o f  the 
m ortgaged  land in  execu tion  o f  a hypothecary  decree, but 
before the distribution  o f  the proceeds o f  the sale, for the 
purpose o f  raising an  issue as to  the sum due under the 
m ortgage in suit in the h yp oth ecary  action, and the Court 
shall i f  it  finds after inqu iry  and hearing such evidence as 
m ay be adduced u pon  such issue, th at the sum actually  due 
is less than the sum stated in  the decree to  be due under the 
m ortgage, am end th e  decree in  so far as it relates to  the sum 
fou n d  to  be due under the m ortgage.

(2) The raising |of any  issue or the am endm ent o f  any 
decree under sub-section  (1) shall n o t in any w ay  affect the 
va lid ity  o f  the sale in  execution  o f  the hypothecary  decree.

(3) A  party om itted  from  a h ypothecary  action  w ho 
intervenes m  that action  under sub-section  (1) shall, w hether 
or n ot he makes a claim  under section 57 to  participate  in 
the balance proceeds o f  sale o f  the m ortgaged land, be bou n d  
b y  the sale in that action  and b y  the decree (w hether or  not 
it  is am ended under th at sub-section) in like m anner as 
th ou gh  he had been a  pa rty  to  the action.

(4) W here a p a rty  om itted  from  a h ypothecary  action  
m akes a claim under section  57 to  participate in  the balance 
o f  the proceeds o f  sale o f  the m ortgaged land, then , n otw ith 
standing that he m ay  n o t have intervened in the action  
under sub-section (1) o f  th is section, he shall be bou n d  b y  
the decree and sale in  the action  in  like manner as th ou gh  
he had been a party  thereto.

19. (1) W here a p a rty  om itted  from  a h yp oth ecary  
action  is n ot a person w ho is b y  sub-section  (3) or sub-section  
(4) o f  section 18 declared to  be bound by  the decree and sale 
in th at action, and a conveyance o f  the m ortgaged land has 
been executed in favour o f  the person who had purchased 
that land at the sale (hereinafter referred to  as “  the prior 
sale ” ) in execution  o f  th e  hypothecary  decree in that 
action—

(а) the party om itted  m a y  institute an action, to  w hich
the m ortgagor and the purchaser at the prior sale 
shall be added  as parties, for the purpose o f  
obtaining a decree declaring him  to  be entitled  to  
the land or to  an y  interest therein, or where such 
party om itted  is a m ortgagee, for the purpose o f  
obtaining a  hypothecary  decree in respect o f  the 
la n d ,

(б) the purchaser o f  the land  at the prior sale m ay  institute
an action  to  w hich  the m ortgagor and the p a rty  
om itted shall be added as parties, for the settlem ent 
o f  the rights and liabilities o f  the purchaser, the 
m ortgagor and the party  om itted.

(2) In  this section and in  sections 20 to  23, “  purchaser 
a t  the prior sale ”  includes any person deriving title under 
or  from  the person w h o purchased the land at the prior sale.

20. In  any action  instituted under section 19, the p arty  
om itted  from  the h ypoth ecary  action  m ay raise any  issue 
as to  the m oneys due under any  m ortgage, which had priority  
over the interest o f  the pa rty  om itted  and which was w holly  
or  partly  paid o ff ou t o f  the proceeds o f  the prior sale. W here 
such issue is raised, the m ortgagee under that m ortgage 
shall be  added as a p a rty  to  the action  instituted under 
section  19 and the Court shall determine afresh the sum 
actu ally  due thereunder.

Persons 
noticed or 
added to be 
bound by 
decree and 
sale.

Intervention 
by person 
interested 
who are not 
entitled to 
notice.

Meaning of 
“ party 
omitted ” .

Party omitted 
may intervene 
after sale 
and dispute 
the amount of 
decree or 
claim balance 
proceeds.

Action by or 
against 
party omitted 
for settlement 
of rights, &e.

Issue may be 
raised as to 
amount pro
perly due 
under mort
gages paid 
off out of 
proceeds of 
prior sale.



9 0 2 ' Pa s t  XL (Legal) —  C E Y L O N  G O V E R N M E N T  GAZETTE — N o v . I , 1946

Proce dure 
where Court 
finds thut 
moneys are due 
to party 
omitted from 
mortgagor.

Provisions' 
applicable 
where party 
omitted is 
a transferee.

21. (1) W here the Court, in any  action instituted under
section 19, finds that any m oneys are due from the m ortgagor 
to  the party om itted b y  virtue o f  the instrument under 
which he claims, the Court shall enter a decree ordering 
that the land sold a t the prior sale shall he re-sold, unless 
the purchaser at the prior sale pays to  the party  om itted, 
before a date specified in the decree, the m oneys so fou n d  
to  be due to  the party  om itted  from  the mortgagor.

(2) U pon  the re-sale o f  the mortgaged land under the 
decree entered under sub-section (1), the proceeds o f  re-sale 
shall he distributed as follow s :—

(i.) firstly, the purchaser at the prior sale shall be entitled 
to  paym ent o f  the am ount at which he purchased 
the land at the prior sale, or o f  the tota l am ount 
o f  the m oneys paid o ff  out o f  such purchase m on ey  
to  every m ortgagee under a  mortgage w hich had 
priority over the interest o f  the party  om itted, 
whichever am ount is the less :

Provided, however, that where the Court has under 
section 20 determ ined the am ount o f  the m oneys 
due under any such m ortgage, and the am ount so 
determined is less than the moneys actually  paid  
o ff theron in the prior action, the am oun t so 
determined shall be taken, for the purposes o f  the 
preceding provisions o f  this paragraph, to  be  the 
moneys due under that m ortgage ;

(ii.) secondly, after paym en t o f  any am ount to  w hich  
the purchaser is entitled under paragraph (i), 
the party om itted  shall be  entitled to  paym en t 
o f  the am ount fou n d  under sub-section (1) to  be  due 
to him from  the m ortgagor ;

(iii.) thirdly, the purchaser at the prior sale shall be entitled 
to any balance rem aining after the paym ents referred 
to in sub-paragraphs (i.) and (ii.), have been m ade.

(3) Where any m oneys are paid  to  the party om itted  b y  the 
purchaser at the prior sale in  com pliance w ith  the decree 
under sub-section (1) or an y  m oneys are paid  to  the p a rty  
om itted under paragraph' (ii.) o f  sub-section (2), the follow ing 
provisions shall apply—

(a) i f  the m ortgage w as created before the appointed date,
or i f  the m ortgage b on d  b y  virtue o f  w hich the 
party om itted  claim s an interest in the land contains 
a declaration under section  47 that the m ortgagor 
renounces the benefit o f  the provisions o f  section 46, 
the purchaser o f  the land at the prior sale shall be 
entitled, in  the action  instituted under section 19, 
to  an order directing the m ortgagor to  p ay  to  such 
purchaser an am oun t equal to  the am ount so paid 
to  the p a rty  om itted  ;

(b) i f  such m ortgage bon d  contains no such declaration .
then, if, b u t on ly  if, any am ount had in  the prior 
hypothecary  a ction  been , paid to  the m ortgagor 
out o f  .the. proceeds o f  sale o f  the m ortgaged land at 
the prior sale;' th e  purchaser at such prior sale shall • 
be. entitled, in  the action  instituted under section  19, 
to  an order d irecting the mortgagor to  p ay  to  such 
purchaser an am oun t equal to  the m oneys actually  
so paid  to. the p a rty  om itted .under this section  or to  
the m oneys paid  to  the m ortgagor out o f  the proceeds 
o f  the prior sale, w hichever am ount is the less.

(4) A n y  order m ade under sub-section (3) m ay be enforced 
in  the. same manner as an order or decree for the paym en t o f  
m on ey  in an ordinary action.

22. (I) W here the Court is satisfied that the instrum ent,
under which the party  om itted  from  the hypothecary  action  
claims an interest in the land, transferred to  him  the title  o f  
the m ortgagor to  the land, bu t that such title was su b ject to  
the mortgage in  suit in  the prior hypothecary action, the Court 
shall enter decree declaring the p arty  om itted to  be entitled 
to  the land subject to  th e  right o f  the purchaser at the prior 
sale to  a hypothecary charge to  the extent o f  the am ount at 
which he purchased the land  at th e  prior sale or o f  the tota l 
am ount o f  the m oneys p a id  o ff ou t o f  such purchase m oney  
to every  mortgagee u nder a m ortgage which had priority  over 
the interest o f  the p a rty  om itted , whichever am ount is less, 
and ordering that in  default o f  the paym ent o f  such am ount 
to  the purchaser b y  th e  p a rty  om itted  the land shall be sold 
against the party  om itted  fo r  the recovery o f  such a m o u n t : 

P rovided , how ever, th a t where the Court has under section 
20 determ ined the am ount o f  the m oneys due under any  such 
m ortgage, and the am ount so determ ined is less than the sum 
actually  paid o ff  thereon  ou t o f  the proceeds o f  the prior sale, 
the am ount so determ ined shall be  taken, for the purposes o f  
the preceding provisions o f  this sub-section, to  be the m oneys 
due under that m ortgage.
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(2) In  any case to  w hich sub-section (1) o f  this section  applies 
th e  Court shall, i f  satisfied that any m oneys were pa id  to  the 
m ortgagor out o f  the proceeds o f  the prior sale, m ake order 
d irecting the m ortgagor to  pay  to  the purchaser at the prior 
sale an am ount equal to  the m oneys so paid to  the m ortgagor 
o u t o f  th ose proceeds, and such order m ay bo enforced in the 
sam e m anner as an order or decree for the payment o f  m oney 
in  an ordinary action. • .

23. (1) In  any case where, by  reason that the am ount o f  
th e  m oneys determ ined by  th e  Court under section 20 to  be due 
on  any  m ortgage is less than  the amount o f the m oneys 
actu a lly  pa id  o ff  on  that m ortgage out o f  the proceeds o f  the 
prior sale, there has been an  over-paym ent to  the mortgagee 
under th at m ortgage (hereinafter referred to in this section as 
“  the prior m ortgagee ” ), the follow ing provisions shall
ap p ly

(a) I f  n o  m oneys are pa id  to  the party om itted under
section 21 (1) in  com pliance with the decree entered 
thereunder or under paragraph (ii.) o f section 21 (2) 
ou t o f  the proceeds o f  the re-sale, the party om itted 
shall he entitled, in  the action instituted under 
section 19, to  an order directing the prior mortgagee 
to  pay  to  h im  the am ount found under section 21 (1) 
to  be due to  him  from* the m ortgagor or the am ount 
o f  such over-paym ent, w hichever am ount is less ;

(b) I f  any m oneys are pa id  to  the party om itted under
section 21 (1) in com pliance w ith  the decree entered 
thereunder or under paragraph (ii.) o f  section 21 (2) 
ou t o f  the proceeds o f  the resale—
(i.) the purchaser at the prior sale shall be  entitled, 

in the action  instituted under section 19, to  an 
order directing the prior m ortgagee to  pay  to 
such purchaser the am ount o f  the m oneys so 
paid  to  th e  p arty  om itted  or the am ount o f  
such over-paym ent, whichever am ount is less ; 

(ii.) i f  the m oneys so p a id  to  the party  om itted  are 
less than-the am ount fou nd  under section  2 1 (1 ) 
to  be  due to  h im  from  the m ortgagor, the 
pa rty  om itted  shall be  entitled, in  the action  
instituted under section  19, to  an order 
directing th e  prior m ortgagee to  p a y  to  him  
the am ount o f  the deficiency :

P rov id ed , how ever, that no order shall be 
m ade under this sub-paragraph against the 

• prior m ortgagee unless, and excep t to  the 
exten t to  w hich , th e  am ount o f  the over-' 
paym en t ex ceed s 'th e  am ount specified ini'the! 
order m ade against the prior m ortgagee undefi 
sub-paragraph (i.) o f th is  paragraph ;

(c) I f  the party om itted  is a transferee, and the provision^' o f
section 22 are accord ing ly  applicable, the purchaser 
at the prior sale shall, in  the action instituted under 
section 19, b e  entitled to  an order directing the prior 
m ortgagee to  pay  to  him  the am ount o f  such ov er
paym ent.

(2-) A n y  order m ade under sub-section  (1) m ay be en forced 
in  the same manner as an order or decree for the paym en t o f  
mioney in 'a n  ordinary action.'

Effect o f  Sale in  E xecu tion  o f  decree upon P u isn e  
M ortgage.

24. In  section 25—
“  prior m ortgage ” , in  relation  to  any other m ortgage o f  the 

same land, m eans a m ortgage which has priority  
over such other m ortgage ; and “  prior ifiortgagee ”  
has a corresponding m eaning ;

“  puisne m ortgage ” , in relation to  any other m ortgage o f 
the same land, m eans a m ortgage over w hich  such ’ 
other m ortgage has priority  ; and “  puisne m ort
gagee ”  has a corresponding meaning.

25. W here any m ortgaged  land is sold in execution  o f  a 
decree in a  hypothecary action  upon  a puisne m ortgage, and 
the conveyance o f  the m ortgaged land is executed in  favou r o f  
the purchaser at such sale (hereinafter in this section  referred 
t o  as “  the purchaser under the puisne m ortgage ” ), the 
follow ing provisions shall ap p ly  :—

(a) The puisne m ortgagee, and every  person w ho being 
entitled to  n otice  o f  the action  upon the puisne 
mortgage is by  virtue o f  any o f  the preceding 
provisions o f  tins P art bou n d  b y  the decree and sale 
in  that action , shall n ot be entitled to  n otice  o f  any 
hypothecary action  instituted subsequent to  the date 
o f  such conveyance on  any  prior m ortgage o f  that 
land, bu t shall be bou n d  b y  the decree and sale in  the 
latter action  ;

Ordor against 
prior mort
gagee if over
payment was 
mado from 
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(6) The purchaser under the puisne m»rtgage shall, i f  the 
m ortgaged land is subsequently sold in execution  o f  
the decree in an y  hypothecary  action upon  a prior 
m ortgage, be  entitled upon making a claim  in  that 
behalf under section  57, to  the entirety o f  the 
balance o f  the proceeds o f  the sale o f  the land 
remaining after satisfaction o f  the m oneys fo u n d  to  
be due in that action  to  the. prior m ortgagee and o f  
the claim , i f  any, o f  any q,ther person preferred b y  
virtue o f  any  other instrum ent having priority  t o  the 
puisne m ortgage ;

(c) I f  the purchaser under the puisne m ortgage is a person 
entitled to  n otice  o f  a subsequent hypothecary  action  
upon a prior m ortgage o f  the land but is a party  
om itted from  the latter action, and i f  an action  is 
instituted under section  19, then, for the purposes o f  

v the application  o f  the provisions o f  sub-section  (1) o f  
section 22, no m ortgage shall be deem ed to  have 
priority over the interest o f  such party om itted  unless 
it had priority  over the puisne m ortgage in  suit in 
the action  in w hich  the land was sold to  such pur
chaser ;

{d) I f  the conveyance to  the purchaser under the puisne 
m ortgage was execu ted  after the date o f  the regis
tration o f  the Us pendens o f  hypothecary action  
upon a prior m ortgage o f  the land, and i f  the puisne 
m ortgagee under the m ortgage in suit in the action  in 
which such purchaser purchased the m ortgaged land 
is a p arty  om itted  from  the subsequent hypothecary  
action, then such purchaser, unless he is added as a 
party to-the latter action  under section 16 or m akes a 
claim -under section  57 in the latter action, shall be  
deem ed to  be  a p a rty  om itted from the latter action  
and the provisions o f  paragraph (c) o f  this section  
shall be applicable ;

(e) E xcep t in  the cases referred to  in paragraphs (c) and (d) 
o f  this section, the purchaser under the puisne 
m ortgage shall, w hether or not he is a party  to  any 
hypothecary action  upon  any prior m ortgage o f  the 
m ortgaged land, be bound b y  the decree and sale in 
the latter action.

Appoinment 
of represen
tative of 
deceased 
mortgagor or of 
deceased party 
to hypothecary 
action.

Cap. 55.

Effect of 
representative 
being made 
a party.

Death, Insolvency or Disability of Mortgagor or Person 
entitled to Notice.

26. (1) W here any  m ortgagor dies before the institution  
o f  a hypothecary action  in  respect o f  the m ortgaged land, or 
any m ortgagor-or any  person! w ho is or becomes a p a rty  to  a 
hypothecary action  dies after the institution o f  the action , and 
grant o f  probate o f  the w ill or issue o f  letters o f  adm inistration 
to  the estate o f  the deceased has n ot been m ade, the Court 
in which the action  is to  be or has been instituted m ay  in  its 
discretion, after the service o f  notice on such persons i f  any 
and after such inquiry as the Court m ay consider necessary, 
m ake order appointing a person to  represent the estate o f  the 
deceased for the purpose o f  the hypothecary action , and such 
person m ay be m ade or added  as a party  to  the action.

Provided, however, th at such order m ay be m ade on ly  i f—

(а) the value o f  the m ortgaged property does n ot exceed
two thousand five hundred rupees ; or

(б) a period o f  six m onths has elapsed after the date o f  the-
death o f  the deceased ; or

(c) the Court is satisfied th at delay in the institution  o f  the 
action w ould render the action n ot m aintainable 
b y  reason o f  the provisions o f  the P rescrip tion  
Ordinance.

(2) In  making any  appoin tm ent under sub-section  (1) the- 
Court shall appoin t as representative a person w ho after 
Summary inquiry appears to  the Court to  be the person  to  
w hom  probate o f  the w ill or  letters o f  adm inistration to  the- 
estate o f  the deceased w ou ld  ordinarily be issued :

Provided, how ever, th a t in  the event o f  a dispute betw een  
persons claim ing to  be entitled to  be so appointed, the Court 
shall m ake such an appoin tm ent (whether o f  one o f  those 
persons or o f  any  other person) as w ould in the opin ion  o f  th e  
Court be in the interests o f  the estate o f  the deceased.

27. W here any  appoin tm en t is made under section  26 and 
the person so appoin ted is a party  to  the action, every  order, 
decree and sale or th ing done in  the hypothecary  action  
(including the seizure and sale in execution o f  the p roperty  o f  
the deceased m ortgagor n o t included in the m ortgage in suit) 
shall have the like effect as though the execu tor or- 
administrator o f  the deceased were a party to  the action .
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28. (I ) The duly  appointed executor o f  the w ill or the
administrate® ©f the estate o f  a deceased person, or the du ly  
ap poin ted  assignee o f  the estate o f  an insolvent, or the d u ly  
ap poin ted  curator or m anager o f  the estate o f  a m inor or 
lunatic, m ay  whether or n o t such deceased person, insolvent, 
m inor or lunatic has h im self registered his address under 
section  6, register an address under that section on  beh a lf o f  
such estate.

(2) W here the registration o f  the address o f  the executor or 
adm inistrator or o f  the assignee, curator or manager, as the 
case m ay  be, is n ot effected as provided in sub-section (1), any 
other person  interested m ay register an address under section 6 
on  beh a lf of. the estate o f  the deceased person or o f  the 
insolvent, m inor or lunatic. The address so registered shall be 
cancelled forthw ith  upon  th e  registration o f  an address under 
sub-section  (1) on  beh a lf o f  such estate.

(3) W here notice o f  a hypothecary  action is issued under 
section  9 and in m anner p rovided  b y  section 10—

(а) to  any  executor or adm inistrator or to any assignee,
curator or m anager w ho has registered an address as 
provided  in  sub-section  (1) ; or

(б) to  any  other person w h o has registered an address as
provided in  sub-section  (2) and whose address is for 
the tim e being registered, and i f  the deceased person, 
insolvent, m inor or lunatic h ad  him self registered an 
address under section  6, to  the address registered by  
him ,

n otice  o f  the hypothecary  action  shall be deem ed to  have been 
d u ly  issued for the purpose o f  binding the estate o f  such 
deceased person, insolvent, m inor or lunatic.

(4) In  any case referred to  in paragraph (b) o f  sub-section
(3), any  person to  w hom  n otice  o f  the hypothecary  action  is 
issued or any other person m a y , w ithin  one m onth  o f  the date 
o f  the posting o f  the n otice  or o f  the publica tion  thereof, 
w hichever is the later, or w here the n otice  is served in  like 
m anner as a summ ons, w ith in  one m on th  o f  the da te  o f  such 
serv ice , m ake application  to  the Court fo r  the appoin tm en t o f  
som e person to  represent the estate o f  the deceased or  o f  the 
insolvent, m inor or lunatic as the case m ay  be, and th e  C ourt 
shall appoin t a person accordingly .

In  m aking such appoin tm en t the Court shall ap p oin t as 
representative a person w ho after sum m ary inquiry  appears to  
C ourt to  be the person to  w hom  probate o f  the will o r  letters o f  
adm inistration  to  the estate o f  the deceased w ould  ord in arily  
be  issued, or who w ould  ordinarily  be appointed t o  be th e  
curator, assignee or m anager o f  the estate, as the case m a y  b e  : 

P rovided , however, th at in  the event o f  a dispute betw een  
persons claim ing to  be entitled  to  be so appointed, th e  C ourt 
shall appoin t as representative such o f  those persons or  such 
oth er person, whose appoin tm ent in the opinion  o f  th e  C ourt 
w ill be in  the interests o f  the estate.

W h ere the Court is satisfied that proceedings are pen d in g  
fo r  the appointm ent o f  an executor, adm inistrator, assignee, 
curator or  manager, the C ourt m a y  on  th at ground p ostpon e th e  
ap poin tm en t o f  a representative for  any period n o t exceed ing  
three m onths.

29. (1) W here notice o f  a h ypothecary  action  is issued
under section  9 and in m anner provided  b y  section 10 to  th e  
registered address o f  a person entitled to  notice o f  the action , 
then , notw ithstanding th at such person m ay be or m a y  h ave 
b een  dead  or an insolvent or a  m inor or lunatic at th e  tim e o f  
th e  issue o f  the notice, the estate o f  such person shall be bou n d  
b y  every  order, decree or sale or th ing done in the h yp oth ecary  
action  w hether or n ot app lication  is m ade under sub-section  (4) 
o f  section  28 for  the appoin tm ent o f  a representative, unless 
th e  executor or adm inistrator or  assignee, curator or m anager 
o r  any  other person h ad  registered an address on  b eh a lf o f  
th e  estate under sub-section  (1) or sub-section  (2) o f  th a t 
section.

(2) In  any  case where n otice  o f  a h ypothecary  action  is in 
m anner provided  in section  10 issued to  an executor, adm in is
trator, curator, assignee or m anager w ho has registered his 
address as provided  in sub-section  (1) o f  section 28, then , 
notw ithstanding such death, insolvency, m inority  o r  lu nacy , 
th e  estate shall be bound b y  every  order, decree or sale or 
th ing  done in  the hypothecary  action, whether or n o t  such 
execu tor, adm inistrator, assignee, curator or manager becom es 
a  p a rty  to  the action.

(3) W h ere—
(a) notice o f  a h yp oth ecary  action  is issued under 

section 9 and in m anner provided  b y  section  10 
to  any person w h o has registered an address 
under sub-section  (2) o f  section 28 on  beh a lf 
o f  the estate o f  a deceased person or insolvent 
or lunatic or  m inor ; and
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(6) i f  tiie deceased person, insolvent, lunatic or  
m inor h ad  him self registered an address, 
such n otice  is issued to  that address,

then, notwithstanding the death, insolvency, m inority , or 
lunacy, the estate shall bo  bound by  every order, decree or 
sale or thing done in the hypothecary action, whether or not 
a representative is appoin ted  under sub-section (4) o f  section 
28 and becomes a party  to  the action.

I
30. Where any  person having any interest in a  m ortgaged 

land, to  which the m ortgage in suit has priority, has n ot 
registered an address under section 6, and no other person 
registers an address on  his behalf or on behalf o f  his estate 
as provided in  sub-section  (1) or sub-section (2) o f  section  28, 
then, notwithstanding that the person having such interest 
m ay bo dead or an insolvent, m inor, or lunatic at th e  tim e 
o f  the institution o f  the hypothecary  action, the estate o f  
such person shall be bou n d  b y  every order, decree or sale 
or thing done in the hypothecary  action,

31. (1) The provisions o f  sections 28 to  30 shall n ot apply  
in the case o f  any  action  instituted for the enforcem ent 
o f  a m ortgage created before  the appointed date.

(2) Where a h yp oth ecary  action  is instituted for  the 
enforcement o f  a m ortgage created before the appoin ted date, 
and the Court is satisfied that any  person entitled to  n otice  
o f  the action is or was dead  or an insolvent, m inor or lunatic 
before or at the tim e o f  the issue to  him  o f  notice o f  the action, 
the person to  w hom  p roba te  o f  the will or letters o f  adm inis
tration  to  the estate o f  the deceased is granted, or as the case 
m ay be, the du ly  ap poin ted  assignee or curator or m anager 
shall be added as a p a rty  to  the action upon application  
m ade to  the Court in th at beh alf whether b y  such person or 
b y  any party to  the action  :

P rovided,' how ever, th a t it shall be lawful for the Court 
in the circum stances and su bject to  the conditions set out 
in  section 26 to  ap poin t a representative o f  the deceased 
for the purpose o f  the h ypothecary  action, and in any  such 
case the representative so appointed m ay be added as a 
party  to  the action  in lieu o f  the executor or adm inistrator.

(3) W here the execu tor or administrator or the duly  
, appointed representative o f  a deceased person, or, as the case

m ay be, the assignee, curator, or manager o f  the estate o f  the 
insolvent, m inor, or lunatic is n ot added as a p a rty  under 
sub-section  (2), the executor or administrator or as the case- 
m ay  be the assignee, curator or manager shall—

(a) be entitled upon  m aking a claim in that beh alf under- 
sectiop 57 to  participate in the prooeeds o f  sale 
rem aining after satisfaction o f  the am ount decreed 
to, be  due upon  the m ortgage in suit in the action  ; o r

(b\ i f  he does n o t so participate, be deem ed to  be  a  p arty  
om itted  for the purpose o f  enabling an  aotion  
to  he brought b y  or against him  under section  19 
and i f  such an action is brought the provisions o f '  
sections 20. to  23 shall apply  accordingly.

32. W here an y  m ortgagor dies or is ad judged an insolvent 
or lunatic at any tim e after the entry o f  decree in a hypothecary  
action  and before the sale o f  the m ortgaged land under the 
decree, no proceedings for  the execution  or en forcem ent o f  the 
decree shall be taken, or i f  taken shall be o f  a n y  effect, unless 
the duly appointed execu tor o f  the will or adm inistrator o f  the 
estate o f  the deceased or a representative appoin ted  u n d e r - 
section 26, or as the case m ay be the assignee or  manager* 
o f  the estate o f  the insolvent or  lunatic, is m ade a p a rty  to  the 
action.

Power- o f  P la in tiff to jo in  claimants adverse to mortgagor or to ,,  
apply fo r  declaration as to possession  o f  land in  the 

event o f  sale.

33. (1) The p la in tiff in  a hypothecary action  m ay a t- 
his option  jo in  as a p a rty  to  the action any person alleged b y  
the plaintiff to  claim  an y  right to ownership or possession 
o f  the m ortgaged land  b y  title adverse to  th at o f  th e  
m ortgagor. _

(2) W here any  person  is so joined as a party  to  the action , 
such person or any  oth er p a rty  m ay raise any  issue upon  an y  
question relating to  th e  right o f  ownership or possession o f  the 
land ; and in  an y  such case the Court shall, after hearing such 
evidence as m ay  be  adduced b y  any party  to  th e  action, 
m ake an ad ju dication  upon  the issue so raised.

(3) W here th e  ad ju d ication  o f  the Court u pon  any issue 
raised as hereinbefore provided  is to  the effect that the 
m ortgagor is n ot entitled  to  the land or any  part or share 
thereof, no decree shall- be entered in the 'action  fo r  the sale 
o f  the land or such p a rt or share thereof, as the case m ay  he.
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(4) W h ere any person is joined as a party to  the action  
under sub-section (1), every ad judication  b y  the Court on  any  
question  relating to  the title  o f  the land or to  the right o f  
possession thereof shall he res adjudicate, as between all parties 
to  the action  including the party  so added.

34. (1) U pon  the institution  o f  a hypothecary action  
in  respect o f  any land, the plaintiff m ay at his option , at any 
tim e after the registration o f  the Us pendens o f  the action  and 
before  the issue o f  a precept or order for the service o f  
sum m ons, m ake application  to  the Court for a declaration 
that, in  the event o f  decree being entered for the sale o f  the 
land, the Court w ill order the rem oval from the land o f  all 
persons w hom soever w h o m a y  resist the delivery o f  possession 
to  the purchaser at the sale.

N o  such application  shall be  entertained by  the Court unless 
it  is accom panied b y  a p lan  o f  the land.

(2) U p on  such apphcation  being made, the Court shall 
d irect—

(a) th at notices o f  the application  shall be published in
tw o  separate issues o f  each o f  tw o newspapers 
specified b y  the C o u r t ;

(b) th a t such notices shall be  posted  b y  the Eiscal under
a precept from  C ourt in  a t least three conspicuous 
places on  th e  land , and th at similar notices shall 
be  posted at the D istrict Court, M agistrate’s Court 
and Village Tribunal, i f  any , having jurisdiction  in 
the area in  w hich  the land  is situated, at the 
K achcheri o f  th e  D istrict in  which the land is 
situated, an d  a t such other places as the Court 
m ay th ink f i t ;

(c) th at notice o f  the action  shall be published b y  beat
o f  tom -tom  in the v icin ity  o f  the land on  tw o 
specified dates in  the presence o f  a F isca l’ s Officer 
or headm an or o th er officer specified b y  the Court.

(3) E v ery  notice under sub-section  (2) shall contain  a 
statem ent to  the effect th a t a p lan  o f  the land has been filed 
in  the Court and w ill b e  available for inspection  b y  any 
person interested.

(4) F or  the purposes o f  paragraph (a) o f  sub-section  (2), 
the Court shall d irect pu b lica tion  in  tw o newspapers w hich  
appear to  the Court to  b e  the m ost appropriate for  the 
purpose o f  conveying in form ation  o f  the action  to  the residents 
o f  the area in w hich the la n d  is situated.

(5) The notices required to  be posted  b y  paragraphs (6) 
and (c) o f  sub-section  (2) shall be  posted  either before  the 
date o f  the last pu blica tion  o f  the n otice  under paragraph  (a) 
o f  sub-section (2) or n o t later than  tw o  weeks after th at date.

35. (1) W here notices have been  published and p osted  
as provided  in section  34, an y  person claim ing to  be  entitled  
to  possession o f  the land or  o f  any  p a rt or share th ereo f under 
any  right or title adverse to  that o f  the m ortgagor shall be 
entitled, on  apphcation  m ade to  th e  Court in  th at b eh a lf at 
any  tim e within tw o m onths o f  the date o f  the last pu b lica tion  
o f  the notice under paragraph (a) o f  section 34 (2), to  be 
added  as party  to  th e  action  for  the purpose o f  securing an 
ad ju dication  b y  the Court u pon  his claim .

(2) W here any person is added as a party  under sub-section
(1), such (person or any  other p a rty  m ay raise any  issue 
(including an issue on  a  question  o f  title) relevant t o  the 
claim  to  possession o f  the land  and in  any such case the Court 
shall, after hearing such evidence as m ay  be adduced  b y  any  
p a rty  to  the action, m ake an  ad judication  u pon  the issue so 
raised.

36. (1) W here n o  person  m akes application  to  he added  
as a p a rty  under section  35, or where the Court is satisfied 
that none o f  the persons so added is entitled to  possession  o f  
the land, the Court shall m ake the declaration  for w hich  
apphcation  was m ade b y  th e  p la in tiff under sub-section  (1) :

P rovided , how ever, th at where an y  person appears before  
the Court at any tim e "within the period o f  tw o  m onths 
specified in sub-section  (1) o f  section  35, and satisfies the 
Court—

(a) th at he w as p laced  in  charge o f  the land b y  a person
w ho is absent from  ,the I s la n d ; and

(b) that there is n o  d u ly  appoin ted  attorney in  Ceylon
o f  such last-m entioned  person, 

the C ourt shall n o t m ake such declaration.
(2) W here the ad ju d ication  o f  the Court u p on  an y  issue 

raised as hereinbefore p rov id ed  is to  the e ffect th at the 
m ortgagor is n ot entitled to  the land or to  any part or share 
thereof, the Court shall m ake order dismissing the h y p o 
th ecary  action  in  so far as it  relates to  the land or such part 
or  share.
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(3) W here the ad ju dication  o f  the Court upon an y  such 
issue is that any party added under section 34 is entitled  to  
possession o f  the land or an y  part thereof and that the m ortgage 
in suit in tho action  is su bject to  the rights o f  such person, 
no declaration shall be m ade under sub-section (1) o f  this 
section in respect o f  the land or that part thereof, as the case 
m ay be.

(4) W here any person is added as a party to  the action  
under section 35, every adjudication  b y  the Court u pon  any 
question relating to  the title to  the land or to  the right to  
possession thereof shall be res adjudicate/, as between all the 
parties to  the action  including the parties so added.

(5) The making o f  a declaration  under this section, or the 
rem oval from  the land o f  any person in persuance o f  the 
order made under section  55 in terms o f  such declaration—

(a) shall not affect or prejudice the right o f  any person
(other than (i) a person declared b y  the preceding 
sections o f  this Ordinance to  be bound b y  the decree, 
or (ii) a person added as a party under this section) 
to  institute proceedings for the recovery o f  possession 
o f  the land from  the purchaser or for declaration  
o f  title  thereto ; and

(b) shall not operate as res adjudicata in such proceedings
upon any question  as to  the right to  possession 
or ownership o f  the land.

pplication 
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A p p oin tm en t o f  receiver o f  Mortgaged Land.

37. (I) The plaintiff in a hypothecary action  m ay, at any
tim e after the registration o f  the Us pendens o f  the action, 
m ake application to  the Court b y  petition for the appoin t
m ent o f  a R eceiver o f  the land which is tho subject o f  the 
action.

Such application shall bo supported by  affidavit o f  the 
p la in tiff stating the sum lent to  the mortgagor, the sum, i f  
any, repaid out o f  the loan, the sums due to  the m ortgagee 
b y  w ay  o f  principal and interest, and the current m arket 
value o f  the m ortgaged land.

(2) Subject as hereinafter provided, the application  for 
the appointm ent o f  a R eceiver shall, unless the p la in tiff 
otherwise desires, be dealt with ex parte by  the Court :

Provided, how ever, that where the application is m ade 
at any time after tho filing o f  an answer b y  the m ortgagor, 
the application shall be dealt with after notice -to the 
m ortgagor.

(3) This section and sections 38 to  45 shall n ot ap p ly  to  
any  action  upon  a m ortgage created before the appointed 
date.

38. (1) The Court m ay refuse to  make an order for  the 
appointm ent o f  a R eceiver—

(a) if, having regard to  the situation, nature and value 
o f  the land and the am ount which in the circum 
stances o f  the case can reasonably be allow ed as 
remuneration to  a R eceiver, the Court is o f  opin ion  
that a suitable person is not available for  such 
ap p o in tm en t;

- (6) i f  it appears to  the Court that the am ount claim ed b y  
the plaintiff to  be due on  the m ortgage, less such 
am ount i f  any as m ay have been brought in to  Court 
by  the m ortgagor is n ot more than one-th ird  o f  
the currrent m arket value o f  the land.

(2) Save as provided  in sub-section (1), the Court shall 
n ot refuse to  m ake an order for the appointm ent o f  a R eceiver 
upon  application du ly  m ade in  th at behalf.

39. (1) The Court m ay  cancel the appointm ent o f  a  
R eceiver—

(а) at the instance o f  the p la in tiff ; or
(б) where the appoin tm ent had been made w ith ou t n otice

to  the m ortgagor, i f  it is subsequently show n to  
the satisfaction  o f  the Court that the am ount 
claim ed b y  th e  plaintiff to  be due on  the m ortgage, 
less such am ount i f  any as m ay have been brought 
into Court b y  the m ortgagor, is n ot m ore than 
one-third o f  the current market value o f  the 
land ; or

(c) i f  it is show n to  the satisfaction o f  the Court th at there
had been  any substantial default or negligence on 
the part o f  the R eceiver, or that the am ount o f  the 
rem uneration allowed to  the R eceiver is excessive 
and that he is unwilling to  accept as rem uneration th e  
am ount w hich  the Court, after hearing the 
m ortgagor, considers to  be reasonable ; or

(d) at the instance o f  the Receiver, i f  he is unwilling to
continue in  his appointm ent as such.
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(2) W here the appointm ent o f  a Receiver is cancelled 
under paragraph (c) or paragraph (d) o f  sub-section  (1), 
the Court m ay , i f  the pla in tiff so desires, make a new  ap poin t
m ent o f  a  Receiver.

40. (1) E very order for  the appointm ent o f  a  R eceiver 
shall—

(a) p rov ide  for the com m itta l o f  the land to  the custody
and m anagem ent o f  the R eceiver ;

(b) fix  the am ount o f  the remuneration to  he payable to
the R eceiver, w hether specifically or b y  reference 
to  a specified percentage o f  the amount o f  the rents 
and profits derived  from  the land.

(2) The Court m ay, i f  it  considers it necessary 'so to  do, 
require the R eceiver to  g ive  such security as the Court m ay 
consider adequate.

(3) W here the R eceiver is obstructed b y  any person in 
taking custody  o f  th e  land, the Court m ay after considering 
such representations as m a y  be m ade by  such person, by  
order d irect the rem oval o f  such person from  the land.

41. (1) T he person appoin ted  under this P art to  be  the 
R eceiver o f  any land shall have and m ay exercise all the rights 
and pow ers o f  the ow ner o f  the land for the management', 
p rotection , and preservation  o f  the land and the collection 
o f  the rents and profits thereof.

(2) T he Court m a y  on  application  made b y  the R eceiver 
or any  party  to  the action —

(a) g ive such d irections as it  m ay consider necessary
relating to  the exercise o f  the rights and powers 
conferred b y  sub-section  (1) ;

(b) b y  order authorise th e  R eceiver to  institute or defend
any action  or proceedings in  respect o f  any m atter 
affecting the land  or the adm inistration or m anage
m ent thereof.

42. E very  R eceiver ap poin ted  under the preceding 
provisions o f  this P art shall—

(а) render accounts to  the Court in  such form  and at such
times as the Court m ay  d irect in that b e h a l f ;

(б) m ake paym ent in to  Court to  the credit o f  the action ,
from  tim e to  tim e as the Court m ay direct, o f  the 
nett rent and profits o f  the land ;

(c) be responsible for an y  dam age to  the land, or fo r  any
loss o f  incom e, incurred b y  his gross negligence 
or b y  any intentional act o f  omission on  his part.

43. (1) W here it is show n to  the satisfaction o f  the C ourt— ■

(a) that the incom e, i f  any, derived b y  the m ortgagor
from  sources other than the land is insufficient to  
enable the m ortgagor to  m eet the expenses necessary 
for the subsistence o f  h im self and his dependants, 
and(b) that any balance rem ains ou t o f  the n ett rents and
profits o f  the land  after paym ent therefrom  o f  the 
rem uneration o f  the R eceiver, the C ourt m ay, 
after considering h ow  far it is necessary to  keep in  
Court the am ount o f  the rents and profits or  any 
part th ereof fo r  the purpose o f  securing th a t the 
land and the am ount so k ept will prov ide  adquate 
security for  the paym en t o f  the am ount claim ed b y  
the p la in tiff to  be  due to  him , direct the paym en t 
to  the m ortgagor, ou t o f  the balance so rem aining, 
o f  a m on th ly  allow ance sufficient to  m eet such 
expenses o f  the m ortgagor.

(2) A n y  directions g iven  under sub-section (1) m a y  be 
varied  or revoked b y  the Court on  application m ade b y  the 

' p la in tiff or the m ortgagor.

44. (1) All m oneys pa id  in to Court b y  the R eceiver shall, 
unless the Court otherw ise directs, be  kept in  Court to  the 
credit o f  the action  until th e  final disposal th e r e o f :

P rovided  th at paym en t m ay  from  tim e to  tim e be  m ade, 
ou t o f  such m oneys, o f  the rem uneration due to  the R eceiver, 
or o f  such am ounts as m a y  be directed under section  43 to  
be  paid  to  the m ortgagor, or o f  such am ounts as m a y  from  
tim e to  tim e be ordered b y  the Court to  be paid to  the R eceiver 
for  the purposes o f  the m anagem ent o f  the land.

(2) The am ount o f  the m oneys in  Court shall be applied 
in  satisfaction o f  the sums i f  any for  which decree is entered 
in  the action.

(3) N o seizure o f  such m oneys in  execution o f  any  order or 
decree in any other action  shall affect the operation  o f  sub
section  (2) o f  this section.
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45. No appeal shall lie against tho refusal o f  the Court 
to  make any order fo r  the appointm ent o f  a R eceiver or 
against any order appointing a R eceiver or against any  other 
order or directions m ade or given  under any o f  the provisions 
o f  sections 37 to  43, ‘ other than an order m ade under sub
section (3) o f  section 40.

Sale under H ypoth eca ry Decree.

46. Save as otherwise provided  in section 47, n o  decree 
in any hypothecary action  upon  any m ortgage o f  land w hich 
is created after the appoin ted  date and no decree in any action  
for the recovery o f  any m oneys due upon any such m ortgage, 
shall order any  property  w hatsoever, other than the m orgaged 
land, to  be sold for  the recovery  o f  any m oneys found to  be due 
under the m ortgage, and no property  whatsoever, other than 
the mortgaged land, shall bo sold or be liable to  be sold in 
execution o f  any such decree.

In  this section “  action  for the recovery o f  m oneys due 
upon a mortgage ”  includes any action  for the recovery  o f  any 
debt secured b y  a m ortgage whether the cause o f  action  
sued upon arises b y  reason o f  the m ortgage or otherwise.

47. (1) W here, at the tim e o f  the execution o f  the m ortgage 
bond, the m ortgagor executes a separate instrument, attested 
b y  the notary attesting the bon d  and b y  the witnesses to  
the bond containing—

(a) a special declaration  on the part o f  the m ortgagor
that he renounces the benefit o f  section  46 
and that the effect o f  such renunciation has been 
explained to  h im  b y  the notary ; and

(b) an ' endorsem ent signed b y  the notary to  the effect
that he has explained to  the m ortgagor th e  effect 
o f  such renunciation ,

then, in addition  to  th e  m ortgaged land, other property  o f  
the m ortgagor shall su b ject to  the provisions o f  sub-section  
(2), be liable to  be  ordered to  be  sold and to  be sold  under 
the decree in an action  u pon  the mortgage.

(2) In  any case referred to  in sub-section (1), no process 
shall issue for  the seizure and sale o f  any property  o f  the 
m ortgagor, other than  the m ortgaged land, until the m ort
gaged land is sold  and the proceeds thereof applied in  satis
faction  o f the decree.

(3) W here the separate instrument referred to  in  sub
section (1) is to  be execu ted  b y  any mortgagor, it  shall be 
the duty o f  the n otary  to  explain to  the m ortgagor, that the 
instruments provides for  the renunciation o f  the benefit 
o f  section 46 and that the effect o f  such renunciation is that, 
in  addition to  the m ortgaged land, other property  o f  the 
m ortgagor is liable to  be  sold in execution o f  a  decree in  an 
action  upon the m ortgage.

N o stamp du ty  shall be payable upon the further instrum ent 
referred to  in  this section.

(4) W here the m ortgage is created b y  an instrum ent 
referred to  in section 69 w hich is attested b y  an officer o f  
an approved credit agency, then for the purposes o f  the 
application o f  the provisions o f  sub-section (1) and sub
section (3) o f  this section, any reference in those provisions 
to  the notary attesting the m ortgage bond shall be deem ed 
to  be a reference to  such officer.

(5) Nothing in  section  46 or in  this section shall apply  
to  any action upon  a m ortgage created before the appoin ted  
date.

48. (1) W here in a h ypoth ecary  action  the Court finds 
that the m ortgage ou gh t to  be enforced, the decree shall, 
in relation to  the m ortgaged  land, order that the land shall 
be sold in default o f  p aym en t, w ithin a period o f  tw o  m onths 
from  the date o f  the decree, o f  the m oneys due under the 
mortgage ;

Provided, how ever, th a t the Court m ay, in  its discretion 
and subject to  such cond ition s including the m aking o f  specified 
paym ents on  specified dates as it  thinks fit, on  application  
m ade in that beh a lf before  the entry o f  the decree and after 
consideration o f  the circum stances o f  both  the m ortgagor 
and m ortgagee, fix , in  lieu  o f  the aforesaid period  o f  tw o 
m onths, such longer p eriod  as the Court m ay consider reason
able.

(2) In  issuing the com m ission  for the sale o f  the m ortgaged 
land the Court shall sp ecify  the am ount due under the decree 
at the tim e o f  the issue o f  the commission and the am ount 
so specified shall be m entioned in  the advertisem ent o f  the sale :

W here the sale is stayed  or adjourned and a subsequent 
advertisem ent is necessary, the Court shall on  application  m ade 
b y  the plaintiff and u pon  his certifying that an y  part paym ent 
has been m ade o f  th e  am ount due under the decree, g ive 
notice to  the F iscal or  auctioneer o f  the am ount, due under
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th e  decree at the tim e o f  such application, and in. such event 
the am ount so notified shall he m entioned in the subsequent 
advertisem ent.

49. Su b ject as hereinafter provided, where the pla in tiff 
desires th at the land shall be  seized prior to the sale, the Court 
m ay  order that the land shall |be seized by  the Fiscal under 
section  237 o f  the C ivil Procedure Code and where the land 
is so seized the provisions o f  the Civil Procedure Code relating 
to  the seizure, sale, confirm ation o f  the sale, and conveyance 
and delivery o f  im m ovable  property  sold in execution  o f  a 
decree for  the paym en t o f  m oney shall apply accordingly 
and the provisions o f  sections 53 to  56 o f this Ordinance 
Shall n o t apply :

P rov id ed  that n o  such order shall be made in  any case 
w here a  declaration  has been  m ade under section 36.

50. (1) W here n o  order is m ade under section 49 for  the 
seizure o f  the land, th e  C ourt m ay in the decree or subsequently 
g ive directions—

(a) specifying the person  b y  w hom  the land shall be sold ;(b) specifying the m anner and tim e o f  the advertisement
o f  the sale and th e  person b y  w hom  the conveyance 
to  the purchaser is to  be executed ;

(c) prescribing the conditions o f  the sale ;
(d) in relation to  such other m atters for w hich the Court

considers d irections to  be necessary.

(2) W here the p la in tiff so  desires the Court m ay direct the 
land to  be  sold b y  the F isca l, and in any  such case the sale m ay 
be conducted  on  beh a lf o f  the F isca l b y  the D ep u ty  Fiscal 
or b y  any  other person  authorised in  -writing b y  th e  Fiscal.

(3) A n y  directions g iven  under the preceding provisions 
o f  th is section m a y  b e  altered b y  subsequent directions o f  the 
Court.

(4) W here n o  order is m ade under section 49 for  the seizure 
o f  the land, the fo llow in g  provisions shall ap p ly  in relation 
to  the sale—

( a )  th e  person condu ctin g  the sale shall put up the land for
sale first at the current m arket value o f  the land as 
appraised b y  h im , or i f  the appraised value is fixed 
b y  the C ourt u nder section  51 (3) at such appraised 
value, and i f  there be n o  bidders then at the am ount 
m entioned as requ ired  b y  section 48 in  the adver
tisem ent as th e  am ount due under th e  dicree and 
in the even t o f  there being no bidders a t such sale 
also, then im m ediately  thereafter the land shall be 
put up for  sale to  the highest bidder :

P rovided  th at where an order has been  m ade 
under section  52 (1), the land  shall n ot be  sold  a t the 
first sale i f  the h ighest b id  is less than the appraised 
value as fixed  u nder section  51 (3).(b) i f  the judgm ent deb tor  or any  other person  on  his
behalf, a t any  tim e before the hour fixed  for  th e  sale, 
pays to  the officer conducting  the sale the fu ll am ount 
m entioned as required b y  section 48 in th e  advertise
m ent as the am ount due under the decree an d  also 
the charges incurred for  advertisem ent and incidental 
to  the sale o f  the land, the sale shall be stayed  ;

(c) in every case where a sale has taken p lace the person 
conducting the sale shall (i.) not later th an  48 
hours after the tim e o f  the sale, deposit at the nearest 
K achcheri to  the credit o f  the action  the am oun t 
realised at the sale and forward the K achch eri 
receipt to  the Court b y  w hich the order t o  sell 
was issued, and (ii.) in m aking the report required 
b y  section 282 o f  the C ivil Procedure Code, sp ecify  
the m anner in  w hich  th e  sale has been  held , the 
name o f  each bidder and each bid m ade b y  such 
bidder ;

(d) every  person m aking a bid  at the sale shall b e  bou n d  b y
the conditions o f  sale prescribed b y  the Court 
under the preceding provisions o f  this section  w he
ther or n o t he signs an agreement to  be bou n d  
thereby ;

(e) i f  the Court finds th at any sum  is due in  respect o f  the
sale b y  reason o f  the operation  o f  the conditions 
o f  sale from  any person bou n d  b y  such conditions, 
the Court m ay  m ake order directing the paym en t 
o f  such sum  b y  such person to  the credit o f  the 
action, and such order m ay  be en forced in  the 
same m anner as an order or decree entered b y  the 
Court in  an ordinary action.

51. (1) The pla in tiff in a hypothecary  action  shall n o t be 
entitled to  bid for  or purchase any  m ortgaged land sold  in 
execution  o f  the decree unless leave to  bid and purchase is 
granted to  him b y  th e  Court.
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(2) E very application b y  the plaintiff for leave to  b id  for  
and purchase any m ortgaged landi shall be accom panied b y  
an appraisement from  the person directed to  condu ct the sale 
setting out the current m arket value o f  the land.

A  copy o f  such appraisem ent shall be sent by  the Secretary 
by  registered post to  the P roctor for the m ortgagor or where 
no proxy has been filed shall be served on  the m ortgagor in 
like manner as a summons, and copies shall be sent b y  regis
tered post to  every other party  to  the action w ho has regis
tered an address under section 6 ; the m ortgagor or any  such 
party m ay within a period o f  fourteen days from  the date 
o f  the service or posting o f  the copy  make ob jection  to  the 
valuation set out therein. ®

(3) The Court shall, after consideration o f  such ob jection s, 
i f  any, as m ay be m ade under sub-section (2), b y  order fix 
the amount which shall be taken, for the purposes o f  the 
succeeding provisions o f  th is section, to  be the appraised 
value o f  the land.

(4) Leave to  the pla in tiff to  b id  for and purchase any  
mortgaged land shall in every  case be subject to  the condition  
that the plaintiff shall n ot b id  for or purchase the land excep t 
at or above the am ount o f  the appraised value o f  the land 
as fixed under sub-section  (3) or the am ount required b y  
section 48 to  be m entioned in the advertisem ent as the 
am ount due under the decree, whichever such am ount is the 
less.

(5) W here tw o or m ore lands are subject to  the m ortgage 
and one advertisement on ly  is published in respect o f  the sale 
o f  such lands, it shall be the du ty  o f  the Fiscal or auctioneer 
to  specify  in the advertisem ent the order in which such lands 
will be sold, whether or n ot directions prescribing the order 
o f  sale are given under section 52.

(6) W here application is m ade under sub-section (2) after 
the publication o f  the advertisem ent o f  the sale, and it is 
necessary in consequence o f  such application to  alter the date 
o f  the sale and publish a fresh advertisement o f  the sale, 
the Court m ay order that the costs o f  the postponem ent 
and o f  the fresh advertisem ent shall be borne b y  the plaintiff.

(7) N o appeal shall he against any order m ade under this 
section.

52. (1) The Court m ay in any hypothecary action  on  
application made b y  the m ortgagor and upon such term s as 
the Court may think fit, d irect that i f  the highest b id  at the 
sale o f  any m ortgaged land is less than the am ount o f  the 
appraised value o f  the land as fixed under section  51 (3), 
the land shall not be sold at that sale, and that a second  sale 
o f  the land shah be held.

Order of sale 
where more 
than one land 
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(2) W here m ore than one land is subject to  the m ortgage 
in suit in the action, the Court m ay upon  application  m ade 
b y  the mortgagor in that behalf, prescribe the order in  w hich  
the lands shall be sold and m ay fix different dates fo r  the sales 
o f  different lands.

Form of 
conveyance to 
purchaser.

53. The conveyance to  the purchaser o f  any  m ortgaged  
land sold in execution  o f  a hypothecary  decree shall, excep t 
in a case to  which section 50 applies, be in the form  in  the 
First Schedule to  this Ordinance :

Provided, however, th at such form  m ay in  an y  case be 
varied or modified b y  the Court in such manner as the Court 
m ay consider necessary in the circumstances o f  the case.

Delivery of
possession,
&c.

54. In  any case, other than a case in which a declaration  
has been made under section  36 or in  which an order is m ade 
under section 50, the Court shall on  application m ade b y  the 
purchaser make an order fo r  the delivery o f  possession to  the 
purchaser or any other person on his behalf, and an order so 
m ade shall have the like effect and be enforced in  the same 
manner as an order m ade under section 287 o f  the Civil 
Procedure Code in the case o f  a sale b y  the Fiscal under that 
Code.

Kemoval of 
all persons 
whomsoever 
where declara
tion has been 
made under 
section 36.

55. (1) In  any case where a declaration has been  m ade 
under section 36, the Court shall on  application m ade b y  the 
purchaser order delivery to  be  made b y  putting the purchaser 
or any person w hom  he m ay  appoint to  receive delivery  on  
his behalf in possession o f  the land, and i f  need be, b y  rem oving  
therefrom  all persons w hom soever w ho m ay refuse to  vacate 
the same.

(2) W here an order is m ade under sub-section (1), an d  the 
Fiscal reports to  the Court that he was unable to  p u t the 
purchaser or any  other person on  his behalf in possession o f  
the land, the Court shall d irect the Fiscal to  post in' consp i
cuous places on  the land a notice in the form  set out in  the 
F irst Schedule to  this Ordinance and to  report to  the Court 
w ithin seven days o f  the posting o f  such notice— ■

(a) whether or n ot the purchaser or such other person w as 
put in possession o f  the land ; and
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(6) w hether he was obstructed in attem pting to  put the 
purchaser or such person in possession, and i f  so, 
the manner o f  such obstruction and the person or 
persons b y  w hom  such obstruction was caused.

(3) W here the Court is satisfied upon the report o f  the Fiscal 
that any  person w hosoever refused to  yield up possession 
a t any tim e after the date o f  the posting o f  the notice referred 
to  in  sub-section (2) or obstructed or resisted the Fiscal 
a t any  tim e after th at date, the Court may com m it the 
person so refusing to  y ield  up possession or causing such 
obstruction  or resistance to  ja il for a term  which m ay extend 
to  th irty  days, and d irect th e  purchaser to  be put into posses
sion o f  the land

(4) W here possession o f  the land is delivered to  the 
purchaser and he is at any tim e w ithin tw o months thereafter 
hindered or obstructed b y  an y  person in  maintaining effective 
possession o f  the land, the Court m ay com m it the person 
causing such hindrance or obstruction  to  jail for a term  
w hich m ay  extend to  th irty  days :

P rovided , how ever, th at noth ing  in the preceding provisions 
o f  this sub-section  shall affect or prejudice the right o f  the 
purchaser upon  an y  such hindrance or obstruction being 
caused (whether w ith in  or after the period o f  tw o m onths 
aforesaid) to  any rem edy w hich  m ay  be claim ed in that 
beh a lf under any w ritten  or other law.

(5) N othing in sections 323 to  330 o f  the Civil Procedure 
Code shall apply in  an y  case where an order for the delivery 
o f  possession to  the purchaser or an y  other person on  his 
beh a lf is m ade under th is section.

56. W here delivery  o f  possession o f  a m ortgaged land has 
been m ade to  the purchaser under section 54 or section 55, 
the F iscal shall u pon  a request m ade in  that beh a lf b y  the 
purchaser and the paym en t b y  the purchaser o f  the necessary 
expenses, cause a p lan  to  b e  prepared o f  the land o f  w hich 
possession was delivered. T he plan so prepared shall after 
being endorsed b y  th e  F isca l with.,a certificate to  the effect 
th at it is a plan o f  th e  land o f  w hich  possession w as delivered 
be  furnished to  the purchaser.

57. W here any  land i s  sold  in execution  o f  a h ypoth ecary  
decree in  respect thereof, an y  person w ho claims an y  interest 
in  the balance o f  th e  proceeds o f  sale rem aining after 
satisfaction  o f  the m on eys due under the m ortgage in  suit 
in  the action  shall (w hether or n ot he is a p a rty  to  the 
action  or a  person entitled to  a n otice  thereof) be entitled  to  
establish such claim , and where such claim is established 
t o  participate in such ba lance proceeds.

58. (1) where an y  land is sold in execu tion  o f  a 
hypothecary  decree in  respect thereof—

(a) any judgm ent-cred itor claim ing under a n otice  o f
seizure o f  the land w hich had been du ly  registered 
under the registration  o f  D ocum ents O rdinance, 
before the registration  o f  the lis pendens o f  the 
hypothecary  action  shall, whether or n o t he has 
registered an  address under section 6 o f  this 
Ordinance, b e  entitled to  m ake a claim  under 
section 57 and to  participate in  the proceeds o f  sale 
remaining after satisfaction o f  the m oneys due on 
the m ortgage in suit in the hypothecary  action  ;

(b) n o  person claim ing under any seizure o f  the land effected
or registered after the date o f  the registration o f  the 
lis pendens o f  the hypothecary  action shall, b y  reason 
o f  such seizure, be  entitled to  participate in such 
balance proceeds, bu t nothing in this paragraph 
shall preju dice  the right o f  such person after the sale 
o f  the land to  seize the right, title and interest 
o f  the m ortgagor in  such balance proceeds.

(2) The rights o f  an y  person  claim ing under a n otice  o f  
seizure to  parti ipate in th e  balance proceeds as p rovided  
in  paragraph (a) o f  sub-section  (1), shall, as betw een  h im self 
and any other person claim ing whether under a n otice  o f  
seizure or any other instrum ent, have priority  according to  the 
tim e o f  registration :

P rovided , how ever, th at where tw o  or m ore notices o f  
seizure o f  any land are registered b y  different persons, and 
n o  other person has an y  interest in the land by  v irtue o f  any  
other instrum ent registered betw een the dates o f  the 
registration o f  such notices o f  seizure, such different persons 
shall be entitled to  claim  a ratable distribution o f  the balance 
proceeds o f  sale rem aining available fo r  di. tribution.

M iscellan eou s.

59. W here a h yp oth ecary  action  is heard ex parte  under 
section 85 o f  the C ivil Procedure Code, the decree shall be 
a  decree absolute and n ot a  decree nisi.

Fiscal to 
prepare plan 
of the land 
of which 
possession 
is delivered.

Claims to 
balance 
proceeds of 
sale.

Rights of 
seizing 
creditor to 
participate in 
balance 
proceeds of 
sale.

Decree 
absolute 
in default of 
appearance.
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Costa.

Application 
of Chapter 
XXII. of the 
Civil
Procedure
Code.

Application 
of this Part.

General
mortgages
abolished.

Effect of 
mortgages 
to secure 
future 
liability, &c.

60. (1) A  m ortgagee’s costs recoverable in a h ypoth ecary  
action  include all costs, charges and expenses p roperly  incurred 
b y  him in relation to  the action  whether before or  after the 
institution o f the hypothecary  action  notw ithstanding th at 
they m ay have been incurred after the entry o f  decree ip  the 
action.

(2) In  any case where notice o f  a hypothecary action  is n ot 
issued under sub-section (1) o f  section 9 to  a person entitled  
to  such notice and such person is thereafter added as a pa rty  
whether in pursuance o f  a notice under sub-section (2) o f  that 
section or under section 13 or such person intervenes in  the 
action  under section 18, the Court shall have the pow er to  
m ake such orders as to  costs, whether as against the pla in tiff 
or otherwise, and to  revise any orders previously  m ade 
in the proceedings, as the Court m ay think fit in  the 
circumstances o f  the case.

61. (1) W here the m ortgaged land is directed to  be  sold 
b y  any person other than the Fiscal, or where the m ortgaged 
land is directed to  be sold b y  the Fiscal w ithout being 
previously seized as provided  in section 50—

(а) sections 271, 273, 282, 283, 289 and 291 to  295 o f  the
Civil Procedure Code shall be applicable ;

(б) sections 296 and 297 o f  that Code shall be applicable
if  the property  is sold b y  the F is ca l;

(c) sections 338 to  340, 342, 344, 345, 346, 349 and 350
shall be  applicable ;

(d ) section 343 shall be  applicable, subject to  the m od i
fication that the Court shall not under that section 
stay execution  proceedings for the purpose on ly  o f  
allowing tim e for  paym ent by  the judgm ent debtor, 
unless he satisfies the Court that there is reason 
to  believe that the am ount o f  the decree m a y  be 
raised b y  m ortgage, lease or private sale o f  the 
m ortgaged land or o f  any other im m ovable property  
o f  the debtor, and to  the further m odification  that 
the tim e allowed for the purpose aforesaid shall 
not be longer than one m onth  ;

(e) sections 288 and 323 to  330 shall be applicable in every
case where an order is m ade under section  54 o f  this 
Ordinance for the delivery o f  possession o f  the 
m ortgaged land to  the purchaser at the sale ;

( / )  save as hereinbefore provided, nothing in  Chapter X X I I .  
o f  the Civil Procedure Code shall be ap p licab le .

(2) F or the purpose o f  the application o f  the provisions 
o f  the Civil Procedure Code where the land is sold  b y  a person 
other than the Fiscal, any reference in those provisions to  the 
Fiscal shall be deem ed to  be a reference to  the person 
conducting the sale.

(3) Nothing in  sections 298 to  319 o f  the C ivil Procedure 
Code shall apply in  any hypothecary  action  or any  action  
to  enforce paym ent o f  the m oneys due upon a m ortgage o f  
land.

(4) W here the m ortgaged land is sold b y  the F iscal after 
being seized as provided  in section  50, and an order for  the 
delivery o f  possession is m ade under section 287 o f  the Civil 
Procedure Code, the provisions o f  sections 323 to  330 o f  that 
Code shall be applicable.

62. Save as otherwise hereinbefore provided, the provisions 
o f  this Part shall ap p ly  to  m ortgages created before  the 
appointed date :

P rovided that noth ing in  those provisions shall ap p ly  to  any 
action  instituted before the appointed date, and the provisions 
o f  the M ortgage O rdinance (Chapter 74) shall, notw ithstanding 
the repeal thereof, continue to  apply  in relation to  any  action  
instituted before that date.

Part III.

Conventional general mortgage— -floating and concurrent 
mortgages— Power of attorney *o confess judgment.

63. N o conventional general m ortgage, execu ted  after the 
fourteenth day o f  January, Eighteen hundred and seventy-one, 
shall be valid and effectual, so as thereby to  g ive the m ortgagee 
any  lien, charge, claim , or priority  over or in  respect o f  any 
property m ovable or im m ovable.

64. (1) In  any  o f  the follow ing cases, th at is to  say  :
(a) where a m ortgage is given  to  secure future advances

(whether w ith  or w ithout any previous advances 
or other liability ) ;

(b) where a  m ortgage is given  to  secure the floating
balance from  tim e to  tim e due upon  any a c c o u n t ;

(c) where a  m ortgage is g iven  to  secure an y  contingent
liability,
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such m ortgage . shall, subject to  the provisions o f  su b 
sections (2) and (3), be effective to  the full exten t o f  the 
charge intended to  be created thereby as against any  
person claim ing under an y  subsequent m ortgage or transfer, 
notw ithstanding th at no m oney  m ay have been actually  
due at the date o f  such subsequent m ortgage or transfer 
in  respect o f  the liab ility  intended to  be secured, and 
irrespective o f  the actual am ount so due on such date.

(2) W h ere any property  which is subject to  a m ortgage 
g iven  for any purposes m entioned in paragraph (a) or 
paragraph (b ) or paragraph (c) o f  sub-section (1) is seized 
in execu tion  o f  a decree in  favour o f  any person other than 
the m oitgagee, the seizing creditor m ay make application 
to  the Court by  w hich  the decree was entered for  the issue 
o f  a n otice  o f  such seizure on the mortgagee , and where 
such n otice  is issued them , notwithstanding anything in 
sub-section  (1), the m ortgage shall as against a person 
purchasing such property  a t a sale under the seizure or any 
other person claim ing under him, be effective on ly  to  the 
exten t o f  the m oneys actually  due under the m ortgage a* 
the date o f  the receip t b y  the m ortgagee o f the notice issued 
b y  the Court under the preceding provisions o f  this sub
section.

(3) The preceding provisions o f  this section shall apply 
to  the m ortgage o f  an y  property  m ovable or im m ovable :

P rovided , how ever, th at where a m ortgage o f  m ovab le  
p rop erty  is given for  an y  purpose referred to  in paragraph
(a) or paragraph (b ) or paragraph (c) o f  sub-section (1), the 
the preceding provisions o f  this section  shall affect on ly  the 
exten t to  which the p rop erty  is su bject to  the m ortgage, 
and the m ovable p rop erty  shall not, b y  reason o f  the operation 
o f  those provisions, be deem ed or construed to  continue 
to  be subject to  the m ortgage to  any  extent w hatsoever 
as against any person claim ing under a subsequent m ortgage 
or transfer, unless—

(а) such property  continues, b y  virtue o f  any  law  other
than this O rdinance, to  be subject to  the m ortgage 
to  the exten t o f  th e  m oneys actually  due thereunder 
at the date o f  the subsequent transfer or m ortgage ; 
or

(б) where no m on eys are actually  due at that date, unless
such p rop erty  w ould  b y  virtue o f  such other law 
have continued  to  be  su bject to  the m ortgage i f  
m oneys had been actually  due thereunder at that 
date.

(4) In  this section  “  transfer ”  includes any  instrum ent 
creating any  interest in  the m ortgaged property.

65. (1) W here a m ortgage bon d  is executed in favour
o f  tw o or m ore persons (each o f  w hom  is hereinafter referred 
to  as a “  m ortgagee ” ) in  consideration  o f  sums due or to  
be due to  each o f  such persons b y  the m ortgagor—

(a) any  such m ortgagee to  w hom  any m oneys secured by
the m ortgage are due and payable, m a y  institute 

. a hypothecary  action  for the enforcem ent o f  the
m ortgage, and in  such action  jo in  as a defendant 
every such m ortgagee w ho is not a p la in tiff in  the 
action  ;

(b) any  such m ortgagee, whether or not he is a p la in tiff
in the action , shall be entitled to  p rove  before 
decree the am ount o f  the m oneys due to  him  under 
the m ortgage, and the decree shall order paym en t 
o f  separate am ounts to  each m ortgagee w ho has 
so proved  the am ount due to  him  ;

(c) the m ortgaged prop erty  shall be  liable to  be  sold  under
the decree on  A pp lication  m ade b y  an y  o f  the 
m ortgagees to  w hom  paym ent is ordered b y  the 
decree notw ithstanding that the am ounts due to  all 
the 'm ortgagees have n ot been proved before decree, 
and the sale o f  th e  m ortgaged property  in  execution  
o f  the h ypoth ecary  decree shall extinguish  the 
rights in  relation  to  the property  o f  every  such 
m ortgagee, w hether he_ is joined as a p la in tiff or 
as a d e fe n d a n t;

(d) the Court shall m ake such orders in relation  to  the
distribution o f  the proceeds o f  the sale or the 
retention th ereo f in  Court, as m ay be necessary 
having regard to  the rights o f  the parties to 
paym ent ou t o f  such proceeds or to  any other 
interests o f  the parties in  such proceeds ; and any 
m ortgagee w ho has n ot proved his claim  before 
decree m ay  prove  such claim  after decree :

P rovided , how ever, that i f  paym ent out of" the 
proceeds o f  the sale is n ot made to  any such 
m ortgagee b y  reason that a claim o f  any other such 
m ortgagee in such proceeds has n ot been proved,

B 4

Action by 
concurrent 
mortgagee.
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and i f  such other claim  remains u nproved for  a 
period o f  six m onths after the sale, the Court shall 
order paym en t to  be m ade out o f  such proceeds 
to such m ortgagees whose claims have been proved  
whether before or after decree ;

(e) the fact th at any such m ortgagee may not have proved  
his claim  before decree shall not prejudice his right, 

. subject to  the provisions o f  section 46, to  recover 
by  separate section the m oneys due to  him  from  the 
m ortgagor less any m oneys paid to  him  under 
paragraph (d) ;

( / )  each m ortgagee to  w hom  paym ent is ordered b y  the 
decree under'paragraph (6) shall be entitled, subject 
to  the provisions o f  section 46, to apply for  execution  
o f  the decree against other property o f  the m ortgagor 
to the extent o f  the am ount ordered to  be  paid 
to him  less any  m oneys paid to  him under paragraph
(d).

(2) In  any action  upon  any mortgage bond referred to  in 
sub-section (1), no leave to  b id  for and purchase any 
m ortgaged land shall be granted to  any m ortgagee under 
section 51 except upon the condition that he shall n ot b id  
for  or purchase the land oxcept at or above the tota l am ount 
due under the decree to  all the mortgagees to  w hom  paym ent 
is ordered to  be m ade thereby, or the appraised value o f  the 
land as fixed under sub-section (3) o f  that section, w hichever 
is less.

(3) W here in  any action  upon any m ortgage bon d  referred 
to  in  sub-section (1), the Court has made an ad ju dication  
as to  the am ount due under the m ortgage to  every  m ortgagee, 
then any such m ortgagee shall, at the sale o f  the m ortgaged 
land—

(а ) i f  the full am ount ordered in the decree to  be  pa id  to
all the m ortgagees is greater than the appraised 
value o f  the land, be given credit in  an am ount 
which bears to  the appraised value the same 
proportion  as the am ount ordered in  the decree 
to  be paid  to  h im  bears to  the full am ount so ordered 
to be pa id  to  all the mortgagees ; or

(б) i f  the appraised value is the same as or greater than
the full am ount so ordered to  be  paid, be  given 
credit up to  the am ount ordered in the decree to  be 
paid to  him .

Warrant of 
attorney to 
confess judg
ment in 
mortgage 
action.

(4) W here in  an y  action  upon a mortgage bond referred to  
in  sub-section (1) the Court has made an ad judication  as to  
the am ount due under the mortgage to one or som e on ly, 
bu t n ot all, o f  the mortgagees, no m ortgagee shall at the 
sale o f  the m ortgaged  land be given any credit n otw ith 
standing that any  am ount m ay be ordered in the decree to  
be  paid  to  him.

(5) The preceding provisions o f  this section shall apply  
in  the case o f  every bond referred to  in  sub-section  (1) 
notw ithstanding anything in the bond contained :

P rovided that those provisions shall not apply  w here the 
bon d  contains provision  expressly referring to  th is section 
and excluding its operation.

66. (1) In  the case o f  any m ortgage created after the 
appointed date, n o  warrant or power o f  attorney  shall be 
g iven  to  any person to  confess judgm ent in any action  for 
the enforcem ent o f  the m ortgage, and no w arrant or  pow er 
so  given shall be o f  any force  or effect in law  :

P rovided that nothing in the preceding provisions o f  this 
section shall ap p ly  in any  case where a general pow er o f  
attorney referred to  in  section 25 o f  the C ivil Procedure 
Code has been granted b y  any  m ortgagor.

(2) W here a w arrant or pow er o f  attorney  to  confess 
judgm ent in any  action  for  the enforcem ent o f  a  m ortgage 
has, at any tim e before  the appointed date, been  g iven  to  a  
P roctor, no ju dgm en t or decree in such action , w hether 
entered before or after such date, and no sale in  exeeutien  
o f  such decree, shall be  or be held to  be invalid  on  the ground 
that—

(a) the w arrant or pow er, being executed in the form  N o. 12
in the Second  Schedule to  the Civil Procedure Code, 
did  n ot authorise the P roctor to  consent to  the 
entry o f  judgm ent or decree for the sale o f  any 
property  o f  the m ortgagor ; or

(b) the w arrant or pow er was n ot executed in  the aforesaid
form  N o. 12 in that it  contained provision  authorising 
or purporting to  authorise the P roctor to  consent 
to  the entry  o f  judgm ent or decree fo r  the sale o f  
any p rop erty  o f  the m ortgagor ; or
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(c) the w arrant or pow er authorised the P roctor to  consent 
to  the en try  o f  judgm ent or  decree for a specified 
sum and n o t for  th e  sum due and payable under 
the m ortgage.

67. W here the m ortgagee o f  any land is in possession o f  
th e  title  deeds relating to  the m ortgaged land, the Court 
h aving  jurisdiction  to  entertain an action  upon the m ortgage 
m a y , w hether or n ot such action  is instituted, i f  it is satisfied 
o n  application  m ade b y  the m ortgagor b y  petition and affidavit 
th a t the m ortgagor is likely  t o  be  able to  effect a sale, m ortgage 
o r  lease o f  the land to  an y  other person, make order directing the 
m ortgagee to  produce such title  deeds and to  keep them  in  the 
cu stod y  o f  the Court during such period  as m ay be specified 
in  the order, for the purpose o f  enabling them to  be inspected 
an d  exam ined b y  such person.

68. N oth ing  in  Chapter X X V I I I .  o f  the Civil Procedure 
C ode shall apply  in  an y  h ypoth ecary  action  or in an y  action  
t o  en force  paym ent o f  the m on eys due upon any m ortgage.

Part IV .

Special Mortgage oe Land accompanied by 
Deposit o f  Title D eeds.

69. (1) The ow ner o f  an y  land m ay  create a m ortgage of 
such land in  favour o f  any  approved  credit agency b y —

(а) the execution  o f  an instrum ent in  the form  set ou t in
the Second Schedule to  this Ordinance ; and

(б) the deposit w ith  such agency o f  the title deeds o f  such
land.

(2) T h e Legal Secretary m a y  m ake rules—
(а) providing for  th e  am endm ent o f  the form  set ou t in  the

~ Second Schedule t o  th is O rdinance or the substitution  
therefor o f  an y  new  form  ;

(б) authorising the inclusion  in an y  instrum ent execu ted
under sub-section  (1) o f  an y  covenants and agree
ments on  the part, o f  the person creating the m o rt
gage or o f  the agen cy  in  w hose favour the m ortgage 
is created ;

(c) declaring the offices w hich  shall be prescribed offices ■ 
fo r  the purposes o f  section  70.

(3) E v ery  rule m ade under sub-section  (2) shall be subm itted 
to  the State Council fo r  approval.

E very  rule so approved  shall be presented to  th e  G overnor 
for  ratification and i f  so ratified shall be published in  the 
G a z e tte , and shall com e in to force  u pon  such publication .

70. T he instrum ent referred to  in  section 69 m ay  be signed 
in  the presence of, and the execu tion  o f  such instrum ent m ay 
be  attested by , the M anager or Secretary or an y  D irector 
or other person holding any  prescribed office in the agen cy  and 
at least one other w itness ; and where such instrum ent is so 
signed and attested, n oth ing  in section  2 o f  the P reven tion  
o f  Frauds Ordinance shall ap p ly  thereto.

71. (1) In  the case o f  an  instrum ent referred to  in  section  
69, an am ount equal to  one-fifth  o f  the d u ty  chargeable 
under Schedule A  to  the Stam p Ordinance in  the case o f  a 
b on d  or m ortgage o f  a  like nature (which duty so  chargeable is 
hereinafter referred to  as the “  statutory stam p d u ty  ” ) m ay  
be pa id  at the tim e o f  execution , and where such am oun t is 
pa id , the instrument shall be  deem ed to  be du ly  stam ped for 
the purposes o f  that O rdinance i f  proceedings for  the recovery  
o f  the m oneys secured b y  the instrum ent are instituted, or 
the instrument is discharged, during the period o f  s ix  m onths 
com m encing on the date o f  the execution  thereof.

(2) In  any case where one-fifth  o f  the statutory  stam p 
d u ty  is paid at the tim e o f  the execution  o f  any instrum ent 
referred to  m section 69, th e  follow ing provisions shall have 
e f fe c t :—

(a) A  further am ount equal to  one-fifth o f  the statutory  
stam p du ty  m ay  be  paid to  the Com m issioner o f  
Stam ps before  the expiry  o f  the period o f  six m onths 
referred to  in sub-section  (1) or within fourteen  days 
thereafter, and u pon  such paym ent being  certified 
b y  the Com m issioner o f  Stamps as hereinafter 
provided, th e  instrum ent shall be  deem ed to  b e  du ly  
stam ped fo r  the purposes o f  the Stam p O rdinance 
i f  proceedings for  th e  recovery  o f  the m on eys secured 
b y  the instrum ent are instituted, or the instrum ent 
is discharged, during the period o f  six  m onths 
im m ediately succeeding th e  period referred to  in 
sub-section (1 ) ;

_(£>) A  further am oun t equal to  tw o-fifths o f  the statutory 
stam p d u ty  m ay  be  paid  before the exp iry  o f  the 
succeeding period  o f  six  months referred to  in
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paragraph (a) o f  this sub-section or w ithin fourteen 
days thereafter, and upon such paym ent being 
certified b y  the Commissioner o f  Stam ps as herein
after provided , the instrument shall be deem ed 
to be du ly  stam ped for the purposes o f  the Stam p 
Ordinance i f  proceedings for the recovery  o f  the 
m oneys secured b y  the instrument are instituted, 
or the instrum ent is discharged, during the period 
o f  one year im m ediately succeeding the said period 
o f  six m onths ;

(c) W here proceedings for  the recovery o f  the m oneys
secured b y  the instrum ent are not instituted, or the 
instrum ent is n o t discharged, before the expiry  o f  a 
p e r io d .o f tw o  years from  the date o f  the execution  
thereof, the instrum ent shall be deem ed fo r  the 
purposes o f  the Stam p Ordinance to  be an instrum ent 
which is n ot d u ly  stam ped unless a further am ount 
equal to  one-fifth  o f  the statutory stam p d u ty  is paid  
before the exp iry  o f  the aforesaid period o f  tw o years 
or w ith in  fou rteen  days thereafter, and such paym ent 
is certified b y  the Commissioner o f  Stamps as herein
after p rov id ed  ; and where such paym ent is so made 
and certified th e  instrument shall for all purposes 
be deem ed to  be duly stamped in  like m anner as 
though the statutory  stamp duty had been paid 
at the tim e o f  the execution o f  the in stru m en t;

(d) W here, b y  reason o f  the fact that paym ents o f  duty
have n o t been  m ade as provided in  the preceding 
paragraphs, the instrum ent is deem ed fo r  the 
purposes o f  the Stam p Ordinance to  be n ot duly 
stam ped, then, for the purposes o f  the application 
o f  the P roviso  to  section 35 o f  that Ordinance, the 
am ount o f  the d u ty  chargeable on  such instrum ent 
under th at Ordinance shall be deem ed to  be an 
am ount equal to  six-fifths o f  the statutory stamp 
d u ty  and the am ount o f  the deficiency to  be recovered 
under th at P roviso  shall be determined accordingly.

(3) W here the Com missioner o f  Stamps, or any other officer 
o f  his D epartm ent d u ly  authorised by  him in that behalf, is 
•satisfied, upon presentation  to  him  o f  an instrum ent, that a 
paym ent has been du ly  m ade in accordance w ith  any provision  
o f  paragraphs '{a) to  (c) o f  sub-section (2 ), the Com missioner 
or such officer shall b y  means o f  an endorsement under his 
hand on such instrum ent certify  that such paym ent has been 
du ly  made.

N o paym ent shall be certified b y  the Com missioner or any 
officer under the preceding provisions o f  this sub-section  unless 
the instrument is presented to  him within fourteen  days o f  the 
date o f  such p a y m e n t :

Provided, however, th at the Commissioner or such officer 
m ay in  his discretion certify  such paym ent notw ithstanding 
any delay in the presentation o f  the instrument, i f  he is 
satisfied that the delay  was due to  inadvertence.

(4) All paym ents o f  stam p du ty  under sub-section (2) o f  
this section shall be m ade by  sending to  the Com m issioner the 
am ount o f  the further du ty  from  tim e to  tim e to  be pa id  under 
that sub-section.

72. (1) T he paym ents fo r  which provision is m ade by  
seotion 71 m ay  be m ade b y  the approved credit agency 
without prior reference to  the person executing the instrument.

(2) The am ount o f  ev ery  paym ent m ade as provided  by  
section 71 m ay be  ad ded  to  the am ount the paym ent o f  which 
is secured b y  the instrum ent, and i f  so added, shall be recover
able accordingly.

Part V.

Mortgage of Movables : Special Provisions A pplicable
where Mortgagee is an Approved Credit Agency.
73. (1) W h ere  the h older o f  any shares—

' (a) creates a m ortgage o f  such shares m  favou r o f  an 
ap proved  cred it agency b y  means o f  an instrum ent 
in the fo rm  set ou t in  the Third Schedule o f  this 

; O rdinance, and
(6) deposits w ith  such agency the certificate or certificates 

issued to  h im  in  respect o f  such shares, and
(c) executes an d  delivers to  such agency an instrum ent o f  

transfer o f  such shares in  favour o f  such agency or o f  
any nom inee o f  such agency, or  an instrum ent o f  
transfer in  w hich  the nam e o f  the transferee is not 
entered a t th e  tim e o f  the execution  (hereinafter 
referred  to  as a “  transfer in blank ” ),

the provisions hereinafter set out shall apply, that is to  say—
(i.) i f  the shares are m ortgaged as security for  the paym ent 

o f  an y  m oneys stated to  be payable on  dem and, and
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the m ortgagor fails to  m ake paym ent o f  the m oneys 
due and payable  under the mortgage w ithin one 
m onth o f  the issue to  him  b y  the agency o f  a notioe 
o f  dem and in  accordance with the provisions o f  
section 74, or

(in) i f  the shares are m ortgaged as security fo r  the paym ent 
o f  any m oneys stated to  be payable on  a specified or 
ascertainable date, and the m ortgagor fails to  m ake 
paym ent o f  the m oneys due and payable under the 
m ortgage w ithin  one m onth o f the issue to  him 
b y  the agen cy , after that date, o f  a notice o f  dem and 
in  accordance w ith  the provisions o f  section 74,

it  shall be law ful fo r  the agency to  sell, or as the oase m ay be 
to  cause the nom inee to  sell, the shares, at their current 
m arket value, and w here a transfer in blank had been executed, 
to  com plete the sale b y  the insertion in the transfer in blank 
o f  the name o f  the purchaser as the transferee o f  the shares.

(2) T he right o f  the agen cy  to  sell any shares under sub
section (1) shall include th e  right to  purchase the shares at the 
current m arket value, or  w here the transfer had been executed 
in favou r o f  the agency to  retain  the shares, credit being in 
either event given  to  the m ortgagor to  the extent o f  the 
current m arket value.

(3) T he rights o f  the agen cy  under the preceding provisions 
o f  this section m a y  be exercised in  respect o f  a ll the shares 
w hich  are for the tim e being subject to  the m ortgage under 
the instrum ent referred  to  in sub section (1) (a) or separately 
in respect o f  any  shares s.o subject.

74. (1) E very  instrum ent o f  m ortgage referred to  be 
paragraph (a) o f  section  73 (1) shall contain the address to 
which notice o f  dem and o f  paym ent may* be sent to  the 
m ortgagor b y  the agen cy  :

Provided, how ever, th at upon any change o f  address the 
m ortgagor m ay n otify  th e  new  address to  the agency and such 
new  address, i f  acknow ledged in w riting b y  the agency, shall, 
for  the purposes o f  section  73, be the address to  which a notice 
o f  dem and o f  paym ant m a y  be sent.

(2) E very  such n otice  o f  dem and shall-be sent b y  registered 
post in  a letter to  th e  address o f  the m ortgagor as stated m  the 
instrum ent referred to  in  paragraph (a) o f  section  73 (1) or to  
such new  address as m ay  fo r  the tim e being have been notified 
and acknow ledged as p rovided  in sub-section (1) o f  this section .

75. (1) U pon  the exercise under section 73 o f  the right o f  
sale or purchase o f  any shares and the com pletion  o f  a transfer 
in  blank by  the insertion o f  the nam e o f  the purchaser #s 
transferee o f  the shares, the transfer as so com pleted  shall 
have the like effect as though it had been execu ted  b y  the 
m ortgagor at the tim e o f  com pletion .

(2) W here a transfer (other than in  blank) o f  any shares 
has been  executed b y  the m ortgagor as p rovid ed  in  section  73 
in  favou r o f  an approved  credit agency or a nom inee o f  such 
agency, the fa ct that the transfer had been execu ted  b y  w ay 
o f  m ortgage shall n ot affect the right o f  the agen cy  o r  the 
nom inee, during the pendency  o f  the m ortgage, to  ap p ly  .to be 
registered as holder o f  th e ’ shares and to  be so registered.

76. U pon the sale o r  purchase o f  any shares in exercise 
o f  the right conferred b y  section 73—

(a) the m oneys realised upon such sale or  cred ited  as
provided in section 73 (2) shall be applied  b y  the 
agency in satisfaction o f  the debt due and payable  
under the m ortgage, and the m ortgagor shall be 
entitled to  receive the balance, i f  any, rem aining 
after such debt is satisfied ;

(b) i f  the m oneys realised or .credited upon  the sale or
purchase o f  a ll the shares m ortgaged b y  the 
instrum ent are insufficient to  satisfy such debt, the 
deficiency m ay be recovered from  the m ortgagor 
in the ordinary course o f  law.

77. W here a m ortgage o f  shares has been created as 
provided  in section  73, and the m ortgage is discharged by  
paym ent o f  the m oneys due and payable thereunder, or  by  
reason that the m oneys realised upon  a sale or purchase o f  
som e on ly  o f  the shares so  m ortgaged are sufficient to  satisfy 
the debt, or otherwise—

(a) th e  m ortgagor shall be entitled, in the case o f  a  transfer 
in blank, to  receive from  the agency th e  certificate 
or certificates in  respect o f  such shares or o f  the 
shares rem aining unsold, as the case m ay  be, together 
with the transfer in  blank in respect th e r e o f ;

{&) the m ortgagor shall be entitled, in the case o f  a transfer 
otherwise than in  blank, to  receive from  the agency 

'  or its nom inee a t the instance o f  the agency, a du ly  
executed instrum ent o f  re-transfer o f  the shape 
or  o f  the shares rem aining unsold, as the case m ay be.
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78. (1) W here any shares m ortgaged as provided in  section  
73 are sold or caused to  be  sold, or  are purchased b y  the 
agency, otherwise than in  the due exorcise o f  the right 
conferred in that beh alf b y  that seotion, the m ortgagor shall 
be entitled to recover from  the agency the am ount o f  any  loss 
or damage suffered or incurred by  reason o f  such sale or 
purchase :

Provided, however, that no such aotion fo r  any  loss or 
damage shall be m aintainable b y  the m ortgagor on  the 
ground that notice o f  dem and under section 74 was n ot received 
b y  him, i f  it  is proved  that such notice was sent b y  registered 
post in a letter addressed to  the mortgagor at the proper 
address referred to  in  the aforesaid section 74, and that the 
right o f  sale or purchase was exercised after one m onth from  
the date o f  such posting.

79. The operation  o f  any  other written law or o f  any 
regulations or provisions w hich apply to  the transfer o f  shares, 
or to  the registration o f  the transferee o f  any shares as the 
holder thereof, or  which confer any right to  decline to  effect 
such registration shall not in  any w ay be affected o r  m odified 
b y  reason that a transfer o f  any such shares is effected in the 
exercise o f  the right conferred b y  section 73.

80. F or the purpose o f  sections 73 to  79—
“  shares ”  means any shares, debentures, stock  or other 

securities in  the funds o f  the Governm ent o f  any part 
o f  the British Em pire or in the capital o f  any 
com pany incorporated or registered in  any part o f  
the British Em pire ;

“  certificate ”  means any share certificate or any other 
docum ent certifying that a person is the holder o f  any 
shares as hereinbefore defined.

• 81. W here the holder o f  a policy  o f  life insurance—
(as) creates a m ortgage o f  the policy  in  favour o f  an approved  

credit agency b y  means o f  an instrument in  the form  
set out in the Third Schedule to  this Ordinance, and 

(b) assigns the po licy  to  the agency b y  way o f  m ortgage and 
deposits it w ith  such agency,

the follow ing provisions shall have effect that is to  say—
(i.) i f  the policy  is m ortgaged as security for the paym en t 

o f  any m oneys stated to  be payable on  dem and, and 
the m ortgagor fails to  make payment o f  the m on eys 
due and payable  under the m ortgage w ithin  six 
m onths o f  the issue o f  notice o f  dem and o f  paym en t 
in accordance w ith  the provisions o f  section  82, or  

(ii.) i f  the policy  is m ortgaged as security for the p aym en t 
o f  any m oneys stated to  be payable on  any  specified 
or ascertainable date, and the m ortgagor fails to  
make paym ent o f  the m oneys due and payable  u nder 
the m ortgage w ithin six m onths o f  the issue o f  n otice  
o f  dem and o f  paym ent in  accordance w ith  the 
provisions o f  section 82, or

(iii.) i f  any prem ium  due on  the policy  remains unpaid  after 
one m onth from  the issue, in accordance w ith  the 
provisions o f  section 82, b y  the agency o f  a n otice  
dem anding paym en t o f  such premium to  be m ade to  
the insurer,

such agency shall be entitled to  surrender the p o licy  to  th e  
insurer and to receive paym ent o f  the surrender value o f  the 
po licy  or o f  such am ount as w ould have been payable to  th e  
assured i f  the po licy  had been surrendered b y  him .

82. (1) E very  instrum ent o f  mortgage referred to  in
paragraph (a) o f  section 81 shall contain the address to  w hich  
n otice  o f  dem and o f  paym ent m ay be sent to  the m ortgagor 
b y  the agency :

Provided, how ever, that upon any change o f  address th e  
m ortgagor m ay n otify  the new address to  the agency w hich  
shall thereupon acknow ledge the new address in  w riting ; 
and such new address, i f  so acknowledged, shall, fo r  the 
purposes o f  section 81, be  the address to  w hich a n otice  o f  
dem and o f  paym ent m ay  be  sent.

(2) E very  such n otice  o f  dem and shall be sent b y  registered 
p ost in  a letter to  the address o f  the m ortgagor as stated in  
the instrum ent referred to  in paragraph (a) o f  section  81 or t o  
such new  address as m ay  fo r  the tim e being have been  notified  
and acknow ledged as provided  in sub-section (1) o f  th is 
section.

83. W here any p o licy  o f  insurance is surrendered in  the 
exercise o f  the right conferred b y  section 81—

(a) the m oneys received b y  the agency from  the insurer 
. shall be applied in  satisfaction o f  the deb t due an d  

payable under the m ortgage ;
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# )  the m ortgagor shall he entitled to  paym en t from  the 
agency o f  the balance, i f  any, rem aining after 
satisfaction  o f  such d e b t ;

(c) i f  the m oneys so received  are insufficient to  satisfy such 
debt, the agen cy  shall be entitled to  recover the 
deficiency in  the ordinary course o f  law.

84. I f  the p o licy  is surrendered b y  the agency otherwise 
than  in  the due exercise o f  the right conferred b y  section  81, 
the m ortgagor shall be entitled to  recover from  the agency 
the am ount o f  an y  loss or  dam age suffered or incurred b y  him 
in  consequence o f  such surrender :

P rovided , how ever, th at n o  such action for  any  loss or 
dam age shall be m aintainable b y  the m ortgagor on  the ground 
th at n otice  o f  dem and under section 82 was n ot received by  
him , i f  it  is proved  th at such notice was sent b y  registered post 
in  a letter addressed to  th e  m ortgagor at the proper address 
referred to  in the aforesaid section 82, and that the right o f  
surrender was exercised after the period o f  six m onths or the 
period  o f  one m on th  o f  th e  date o f  such posting, whichever 
such period  is applicable.

85. (1) W here a  m ortgage o f  any corporeal m ovables is 
created in  favour o f  an approved  credit agency, it shall be 
law fu l for  the agency , su b ject to  th e  provisions o f  sub-sections 
(2) and (3), to  sell an y  o f  the m ovables subject to  the m ortgage 
w hich  m ay  for  th e  tim e being  be actually  in the possession and 
cu stody  o f  the agency.

(2) T he pow er conferred  on  the agency b y  sub-section  (1) 
t o  sell any m ovab les shall be  exercised only i f  the instrument 
o f  m ortgage or  an agreem ent betw een the parties contains 
provision  referring to  th is section  and em powering the agency 
to  exercise the pow er o f  sale conferred thereby, and i f  either o f  
the follow ing conditions is fulfilled, th at is to  say—

(а) where the m ortgage is created as security for  the
paym ent o f  an y  m oneys stated to  be payable  on  
dem and, i f  the m ortgagor fails to  m ake paym en t o f  
the m on eys due and payable  under th e  m ortgage 
w ithin one m on th  o f  the issue to  him  b y  the agency 
o f  a  n otice  o f  dem and in  accordance w ith  the 
provisions o f  section  86 ; or

(б) where the m ortgage is created as security  fo r  the
paym ent o f  an y  m oneys stated to  b e  payab le  on  a 
specified or  ascertainable date, i f  the m ortgagor fails 
to  m ake pa ym en t o f  the m oneys due and payable 
under the m ortgage w ith in  one m onth  o f  the issue to 
him  b y  th e  agency , after that date, o f  a n otice  o f  
dem and in  accordance w ith  the prov ision s o f  
section 86.

(3) E very  sale in  exercise o f  the pow er conferred b y  sub
section  (1) shall be b y  pu b lic  auction , and it shall be th e  du ty  
o f  the ageney to  take such steps as are necessary to  ensure—

(a) that a n otice , contain ing a description  o f  the m ovab les
to  be sold  and specify ing the date fixed  for  th e  sale, 
is published in  tw o  issues o f  a  d a ily  newspaper 
circulating in C eylon  at least one w eek  before  the 
date fixed  for  th e  sale ; and

(b ) that the sale takes place on  the date so specified, or i f
the sale is postpon ed , th at a further n otice  containing 
the particulars specified in  sub-paragraph (a) is 
published a t least one w eek before the date to  w hich 
the sale is postponed .

86. (1) T he pow er o f  sale conferred b y  section  85 shall 
n ot be exercised unless th e  instrum ent o f  m ortgage contains 
an  address to  w hich  n otice  o f  dem and o f  pa ym en t m a y  be 
sent to  the m ortgagor b y  th e  agency ; or where there is n o  such 
instrum ent unless the m ortgagor (has in w riting signed b y  
him furnished an address as aforesaid to  the m ortgagee :

P rovided , how ever, th a t upon any change o f  address, the 
m ortgagor m ay n otify  h is new  address to  the agency, and such 
new  address, i f  acknow ledged in w riting by  the agency, shall 
fo r  the purposes o f  section  85 be the address to  w hich  a notice 
o f  dem and o f  paym en t m a y  be sent.

(2) E very  such n otice  o f  dem and o f  paym ent shall b e  sent 
b y  registered p ost in  a letter to  the address o f  th e  m ortgagor 
a s  stated in th e  instrum ent o f  m ortgage or the w riting 
referred to  in sub-section  (1), or t o  such new address as m ay, 
fo r  th e  tim e being, have been notified and acknow ledged as 
p rovided  b y  th at sub-section .

87. U pon a sale o f  an y  m ovables in the exercise o f  the right 
conferred  by  section  85—

(a) the m oneys realised upon  such sale shall be  applied by  
the .agency in  satisfaction  o f  the deb t due and 
payable under the m ortgage, and the m ortgagor 
shall be en titled  to  receive the balance, i f  any, 
remaining after such debt is satisfied ;
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(b) i f  the m oneys realised upon the sale are insufficient to  
satisfy such debt, the deficiency m ay be recovered 
from the m ortgagor in the ordinary course o f  law .

88. W here any m ovables are caused to  be sold b y  the 
agency otherwise than in  the due exercise o f  the pow ers 
conferred in that behalf b y  section 85 or where the provisions 
o f  sub-scction (3) o f  that section are not com plied  w ith  in 
relation to  the sale, the m ortgagor shall be entitled to  recover 
from  the agency the am ount o f  any loss or dam age suffered 
or incurred by  reason o f  the sale or o f  the non-com pliance, 
as the case m ay be :

Provided, however, th at no action  for any loss or dam age 
shall be m aintainable b y  the m ortgagor on the ground that 
notice o f  dem and o f  paym ent was not received b y  him , 
i f  it  is proved that such notice was sent by  registered post 
in a letter addressed to  the m ortgagor at the proper address 
referred to in section  86, and that the pow er o f  sale was 
exercised after one m onth  from  the date o f  such posting.

89. In  sections 90 to  95 “  book  debt ”  means any  debt 
w hich—

(a) is due or m ay  becom e due to  any person on  account
o f  any  loan  m ade in the ordinary course o f  any 
business carried on  b y  that person as a m oney-lender, 
or on  account o f  goods sold in the ordinary course 
o f  any business carried on b y  that person as a seller 
o f  such goods, or on  account o f  w ork  or services 
perform ed or rendered in the ordinary course o f  
any business carried o n .fo r  profit b y  that person, 
and

(b) is shown in the books kept b y  such person in the
ordinary course o f  the business.

Rights of 
approved 
credit agency 
to which 
book debts 
are assigned 
by way of 
mortgage.

Manner of 
giving notice 
of assignment 
to person 
owing book 
debt.

Application 
of moneys 
received in 
payment of 
mortgage 
debt.

90. (1) A n  assignm ent o f  any book debt shall, i f  such 
assignment is executed  in  favour o f  an approved  credit 
agency and is expressed to  be b y  w ay o f  m ortgage and is 
du ly  registered under the Registration o f  D ocum ents 
Ordinance, confer on  the agency, in addition to  the right to  
enforce such m ortgage b y  action  in any com petent Court, 
the right to  dem and, accept and recover paym ent o f  such 
debt from  the person ow ing such debt to  the assignor :

P rovided, however, th at no right hereinbefore conferred 
on  the agency shall be exercisable—

(a) unless notice o f  the assignment is given b y  the agency, 
to the person owing such debt, in  any  manner 
provided b y  section 91, and the d eb t is due and 
unpaid at the date on  which notice is so g iven  ;

. (b) i f  the right to  dem and, aocept or receive such paym en t
is, b y  the instrum ent o f  the m ortgage declared to  be 
conditional upon  the happening o f  any  event or 
the non-fulfilm ent o f  any obligation b y  the assignor, 
unless such event has happened or such ob ligation  
has n ot been fulfilled within the tim e specified in 
that beh alf in the instrument, as the case m a y  be.

(2) The provisions o f  sub-section (1) shall ap p ly  in relation 
to  a book  debt notw ithstanding—

(а) that it m ay n ot be  specially assigned ; or
(б) that it m ay n ot have been due, or that the consideration

therefor m ay n ot have passed, at the tim e o f  the 
execution  o f  the assignment.

91. (1) N otice  o f  th e  assignment o f  a b o o k  debt m ay  be 
given b y  the agency to  a person owing such d eb t in  any 
manner set out hereunder, that is to  say—

(a) b y  sending or presenting to  the person ow ing such debt
a notice addressed to  such person and signed b y  the 
assignor to  the effect that the debt has been assigned 
to  the assignee ; or

(b) b y  sending or presenting to  such person (i.) a  general
notice signed b y  the assignor to  the effect th at all 
b ook  debts w hich  are due or m ay becom e due have 
been assigned to  the assignee, or (ii.) a co p y  o f  such 
notice certified b y  a D irector, M anager, partner or 
secretary o f  the agency.

(2) A n y  notice referred to  in  paragraph (a) or paragraph
(b) o f  sub-section (1) m a y  be signed b y  the assignor at the 
tim e o f  the execu tion  o f  the assignment or at an y  tim e 
thereafter, and m ay  be  sent or presented to  the person ow in g  
the debt at any  tim e w hile the assignment is operative.

92. W here paym en t o f  a  book  debt is m ade to  the agency 
upon  dem and m ade in  that behalf o f  the person ow ing such 
debt, the am ount o f  the paym ent shall be applied  in 
satisfaction o f  the m oneys for the tim e being due and payable  
to  the agency under the mortgage, and the balance, i f  any, 
.remaining ou t o f  such proceeds shall be  payable  to  th e  
assignor. ■
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93. W here any  b o o k  deb t is recovered b y  the agency 
otherwise than in the due exercise o f  the pow ers conferred, 
b y  section  90, the assignor shall be entitled to  recover from  
the agency the am ount o f  any loss or damage suffered or 
incurred b y  reason o f  such recovery.

94. N otw ithstanding the execution  o f  any assignment 
referred to  in section  90, bu t subject as hereinafter provided, 
th e  assignor shall, unless and until notice o f  the assignment 
is g iven  to  the person  ow ing the debt, have the same right 
to  recover such d eb t from  such person whether b y  w ay  o f  
action  or otherwise, and to  appropriate to  his ow n  use any 
m oneys so recovered, as though  the assignment h ad  n ot been 
execu ted  :

P rovided , how ever, th at the agency shall be entitle^, upon 
m aking application  to  an y  Court in  which an action  fo r  the 
enforcem ent o f  the assignm ent can properly be  instituted,1 
b y  petition  supported b y  an  affidavit declaring th at m oneys 
are due and payable  to  h im  under the m ortgage, to  obtain  
ex  parte  an in ju n ction  restraining the assignor from  
recovering  an y  such debt, and i f  need be an order authorising 
the Fiscal—

(a) to  enter the prem ises in w hich  the assignor carries on
his business, togeth er w ith  a person nom inated in 
that beh a lf b y  th e  assignee and approved b y  the 
C o u r t ;

(b) to  take possession o f  any such books k ept or found
therein as m ay conta in  entries relating to  the book  
debts w hich  are su b ject t o  the assign m en t; and

(c) to  deliver such book s to  the assignee for the purpose
o f  enabling h im  to  recover such debts 'from  the 
persons b y  w hom  th ey  are owing,

and w here an in ju n ction  is so issued nothing in  th e  preceding 
provisions o f  this section  shall authorise or be  deem ed ■ to  
authorise the assignor to  recover or sue for  any d eb t in  breacli 
o f  such in junction.

(2) W here an in ju n ction  has been issued under 
sub-section  (1) or an y  order relating to  the book s has been 
m ade under th at sub-section , the Court m a y  thereafter 
upon  application  m ade b y  the assignor and after such inquiry 
as it m ay consider necessary, m ake such order in relation 
to  the in junction  and to  the books as the Court m ay think 
fit.

95. N otw ithstanding the execution  o f  any  assignment 
referred to  in section  90 the assignee shall n ot be  entitled to 
dem and or recover pa ym en t o f  any b ook  debt w hich  is subject 
to  the assignment from  the person owing such debt i f  such 
debt had been pa id  b y  such person to  the assignor before 
notice under section  91 is received b y  him.

Part VI.

M ortgage  oe  M o v a ble s  : G e n e r a l .
Appointment of Receiver.

96. (1) W here a  m ortgage is created ih respect o f  the 
entirety  o f  the goods w hich  are, or  m ay at any  future tim e 
be, in  any specified prem ises, or o f  the goods w hich  constitute 
or m ay at any future tim e constitute the entire stock  in  trade 
in  any  specified prem ises, and an action  is instituted b y  the 
m ortgagee for the enforcem ent o f  the m ortgage or the 
recovery  o f  the m oneys due thereunder, the m ortgagee m ay, 
at or after the tim e o f  the institution  o f  the action , m ake 
application  to  the Court b y  petition  for  the appoin tm ent o f  
R eceiver o f  the m ortgaged  property.

(2) Such application  shall be supported b y  affidavit o f  the 
m ortgagee stating the sum  lent to  the m ortgagor, the sum, 
i f  any, repaid ou t o f  th e  loan, and the sums due to  the 
m ortgagee by  w ay o f  principal and interest.

(3) Subject as hereinafter provided, the application  fo r  the 
appointm ent o f  a R eceiver shall, unless the m ortgagee 
otherwise desires, be  dealt w ith ex parte b y  the C o u r t :

Provided, how ever, th at where the application  is m ade at 
any tim e after the filing o f  an answer b y  the m ortgagor, the 
application  shall be dealt w ith  after notice to  the m ortgagor.

97. The Court m ay refuse to  m ake an order fo r  the 
appointm ent o f  a R eceiver under section 96, i f  having regard 
to  the value and nature o f  the business the stock  in trade o f  
w hich  is the su bject o f  the m ortgage, or the nature and value 
o f  the goods, as the case m ay  be, and to  the am ount w hich  in 
the circum stances o f  the case can reasonably be allow ed as 
the rem uneration o f  the R eceiver, the Court is o f  opinion  that a 
suitable person is n o t available for  such appointm ent.

Save as hereinbefore expressly provided, the Court shall 
n o t refuse to  m ake order for  the appointm ent o f  a R eceiver 
u pon  application  du ly  m ade in that behalf in any case to 
w hich  section 96 applies.

Npy. 1, 1946
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Directions 
in order o f 
appointment. 
See.

98. (1) E very  order fo r  the appointm ent o f  a  R eceiver in 
any case to which section  96 applies shall—

(а) provide for the com m ittal o f  the m ortgaged property
and i f  need be o f  the business carried on  b y  the 
m ortgagee at the specified premises to  the cu stody  
and the m anagem ent o f  the R eceiver ;

(б) contain such directions as the Court m ay in its discretion
consider necessary authorising the R eceiver to  carry 
on the business o f  the m ortgagor at the prem ises, to  
sell all or any o f  the m ortgaged property  w hether b y  
public auction  or  otherwise, and to  exercise in  respect 
o f  the m ortgaged  property  such other rights as m ay 
be specified m  the order.

(2) The Court m ay, b y  subsequent order, on  application  
m ade b y  the R eceiver, the m ortgagor or the m ortgagee—

(a) give any  directions w hich m ight have been g iven  in  an
order under sub-section  (1), or vary  any  directions 
previously  g iven  whether under that sub-section  or 
under the preceding provisions o f  this sub-section  ;

(b) authorise the R eceiver to  institute or defend an y  action  
'  or proceedings in  respect o f  any m atter affecting the

m ortgaged property  or the m anagem ent and 
adm inistration o f  the business or the recovery  o f  
any m oneys due upon the sale o f  the m ortgaged 
property.

(3) The person appointed to  be the R eceiver o f  the 
m ortgaged p roperty  shall, for  the purposes o f  the exercise o f  
th e  rights conferred on  him  b y  any directions given  under the 
preceding provisions o f  this section, have and be entitled 
to  exercise all the rights and powers o f  the ow ner o f  the 
m ortgaged property.

(4) W here the R eceiver is obstructed in taking possession 
o f  the m ortgaged property , the Court m ay after inqu iry  m ake 
such orders as m ay  be necessary for  the purpose o f  seem ing 
th at delivery o f  possession is given to  the R eceiver.

Duties and 
liabilities 
of Receiver.

99. E very R eceiver appointed in any case to  which 
section  96 applies shall—

(a) render accounts to  Court in such form  and at such tim es
as th e  Court m a y  direct in that b e h a lf ;

(b) m ake paym en t to  Court to  the credit o f  the action , from
tim e to  tim e as the Court m ay direct, o f  the nett 
receipts received  b y  him in his capacity  as such ;

(c) be  responsible fo r  any damage to  the m ortgaged
property , or fo r  the loss o f  any incom e, incurred by  
his gross negligence or b y  any intentional act on  his 
part.

Moneys to 
be kept in 
Court.

100. (1) A ll m oneys paid  into Court by  the R eceiver under 
section  99, shall, unless the Court otherwise directs, be kept 
in  Court to  the credit o f  the action  until the final d isposal o f  
the action.

P rovided that paym ent m ay from  tim e to  tim e be m ade out 
o f  such m oneys o f  the rem uneration due to  the R eceiver.

(2) The am ount o f  the m oneys in Court to  the credit o f  the 
action  at the date o f  th e  decree entered in the action  shall be 
applied in satisfaction o f  the am ount stated in the decree to  
be due upon the m ortgage.

(3) N o seizure o f  such m oneys in  execution  o f  any order or 
decree in any  other action  (other than an  action  fo r  the 
enforcem ent o f  a m ortgage having priority to  th e  m ortgage in  
suit in the action  referred to  in  section 96) shall affect the 
operation  o f  sub-section  (2) o f  this section.

Restriction 
of appeals 
against 
appointment, 
&c., of 
Receiver.

101. N o appeal shall lie against the refusal o f  the Court to  
m ake any order for the appointm ent o f  a R eceiver upon 
application  under section  96 or against any order or directions 
m ade or g iven  under an y  o f  the provisions o f  sections 97 to  100, 
other than the provisions o f  sub-section (4) o f  section  98.

Special 
registration 
of mortgage ■ 
of motor oat. -

Mortgage of Motor Cars.

102. (1) W h ere an y  m otor car is m ortgaged to  an y  
person—

(а) the instrum ent o f  m ortgage shall, on presentation  to  the
Com m issioner o f  M otor Transport, be registered b y  
m eans o f  an entry  m ade in the R egister o f  M otor Cars 
k ep t under th e  M otor Car Ordinance, N o. 45 o f  1938 ;

(б) the certificate o f  registration issued under th at O rdi
nance to  the registered owner o f  the m otor car m ay be  
presented to  the Commissioner o f  M otor T ransport, 
w ho shall, on  such presentation, m ake an endorse
m ent on  the certificate to  the effect that th e  m otor 
car has been  m ortgaged by  the instrum ent o f  
m ortgage.



P abt H. (Legal) —  CEYLON GOVERNMENT GAZETTE — Nov. 1, 1946 925

(2) A pp lication  fo r  registration under sub-section  (1) shall 
be  m ade b y  the m ortgagor and shall be  accom panied b y  a fee 
o f  one rupee.

(3) T he Com m issioner shall, on  application m ade in that 
beh a lf b y  any person  interested and on paym ent o f  a  fee o f  
one rupee, issue a certified copy  o f  any entry m ade under 
sub-section  (1).

(4) In  this section  and in  sections 103 and 104, “  m oto  car ”  
has the same m eaning as in  the M otor Car Ordinance, N o. 45 
o f  1938.

103. W here the instrum ent o f  m ortgage o f  any  m otor car 
has been registered under section 102, the follow ing provisions 
shall ap p ly  :—

(a) notw ithstanding anyth ing in any  other law, any  sale or
other d isposition  o f  the m otor car b y  or against the 
m ortgagor shall not, so long as the m ortgage 
continues in  force , extinguish or be deem ed to  
extinguish the m ortgage o f  the m otor car, which 
shall rem ain  su b ject to  the mortgage in  the hands o f  
the transferee or other person in whose favour such 
disposition  is e ffected  ;

(b) upon the issue b y  th e  Com missioner under the M otor
Car Ordinance, N o . 45 o f  1938, o f  any new  certificate 
o f  registration  to  any person  registered as the new 
owner or o f  a du p licate  certificate, the Commissioner 
shall m ake an endorsem ent on  the certificate to  the 
effect th a t the m otor  car has been m ortgaged b y  the 
instrum ent referred to  in  paragraph (a) o f  section 
102 (1).

104. The registration  b y  th e  Com m issioner o f  an 
instrum ent o f  m ortgage o f  a m otor  car and an y  endorsem ent 
m ade u pon  the certificate o f  registration under section  102 
or  under section 103 to  th e  effect th at the m otor car is m ort
gaged, shall be’ cancelled  b y  the Com m issioner a t  the request 
o f  the m ortgagee or  u p on  an order being m ade b y  a D istrict 
Court directing such cancellation  u pon  application  m a de to  it 
in  th at behalf b y  p etition  and affidavit.

105. (1) W here an y  m ovab le  p rop erty  w hatsoever w hich 
is su b ject to  a m ortgage is seized in  execution  o f  a decree 
in  favou r o f any  person other than  the m ortgagee—

(a ) the claim o f  the m ortgagee shall n ot be  investigated
or deal w ith  as p rovided  in  sections 241 to  247 o f  
the C ivil P orcedu re Code ;

(b) the m ostgagee shall be entitled to  m ake app lication
to  be ad ded  as a  pa rty  to  the proceedings in  w hich 
the seizure was effected ;

(c) where the m ortgagee is so added before th e  sale under
the seizure, an d  m akes application  in  th at beh a lf 
supported b y  affidavit declaring th at th e  p rop erty  
is su b ject to  a m ortgage in his favou r, the 
Court shall order that the sale under th e  seizure be 
stayed and th at the property  be sold  b y  pu blic 
auction  b y  an  auctioneer to  be ap poin ted  under 
sub-section  (2).

(2) N otice  o f  an  order under sub-section  (1) (c) shall be 
g iven  to  the parties to  th e  action, and the C ourt shall after 
such inqu iry  as m a y  b e  necessary appoint an auctioneer to  
con du ct the sale and g ive  directions as to  the tim e and m anner 
o f  such sale.

(3) W here th e  seizure o f  the m ovab le  p rop erty  is released 
after the m aking o f  an order under sub-section  (1) (c) for  
the sale thereof, th e  order under that sub-section  shall be 
annulled and n o  further proceedings shall be taken  thereon.

(4) W here the m ortgagee is added under sub-section  (1) 
as a party  to  th e  action  and the m ovable p rop erty  is or  has 
been  sold, w hether under the seizure or under an order m ade 
under sub-section  (1) (c), and it  is proved  to  th e  satisfaction  
o f  the Court (after tria l o f  such relevant issues as m a y  be 
fram ed) that the m ovab le  property  was at the date o f  such 
addition  subject to  the m ortgage and either (i) th a t any 
sum  was due and payab le  under the m ortgage at th a t date 
or  on  dem and, or  (ii) th a t an y  sum , the am oun t o f  w hich  is 
ascertainable, is certain  to  fall due for paym en t under the 
m ortgage upon the effluxion o f  tim e w ithout the happening 
o f  an y  future event or th e  future fulfilm ent o f  an y  condition—

(а) the Court shall order that paym ent shall be  m ade to
the m ortgagee, ou t o f  the proceeds o f  the sale o f  
the p roperty , o f  the sum so  proved ;

(б) the balance, i f  an y , rem aining out o f  such proceeds
shall be  deem ed to  be the proceeds o f  a sale held 
under the seizure and be available fo r  distribution 
accordingly  ;

Bogisftorqd 
mortgage of 
motor car 
to subsist 
notwith
standing 
sale, &o. to 
third party.

Cancellation 
of registration 
of mortgage 
of motor car.

Bights of 
mortgagee 
of moveables 
seized by 
other creditor.
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Rights of 
mortgagee 
of moveables 
upon insol
vency of 
mortgagor

Order for 
sale and 
directions.

Manner of 
sale of 
mortgaged 
movables.

Application 
of this Part.

(c) i f  the proceeds o f  the sale are insufficient to  satisfy 
the sura so proved , the paym ent o f  such proceeds 
to the m ortgagee shall not prejudice his right to  
recover any  am ount outstanding b y  subsequent 
action against the mortgagor, but in  an y  such 
action every determ ination o f  the Court under the 
preceding provisions o f  this sub-section shall Be 
res adjudicata as between all persons w ho were 
parties to  the proceedings under this section.

106. (1) W here any  m ovable property w hatsoever is 
subject to a m ortgage, and the mortgagor is ad judicated 
insolvent, the m ortgagee shall, upon making an application  
in that behalf b y  petition and affidavit in the proceedings 
upon  such insolvency, be entitled to  obtain in  those proceed
ings an order directing that the property Be sold b y  public 
auction  by  an auctioneer approved by  the Court in  accordance 
w ith  such directions as m ay be issued by  the Court in  that 
behalf.

The Court m ay, i f  it thinks fit, before approving the 
auctioneer or g iving such directions, issue notice to  the 
assignee o f  the estate o f  the insolvent

(2) W here any property  is sold upon application  m ade 
under sub-section (1), and it is proved to the satisfaction o f  
the Court, after trial o f  such relevant issues as m ay  be 
fram ed, that the m ovable property was at the date o f  the 
application  su b ject to  the m ortgage and either (i) th at any 
sum  was due and payable  under the mortgage on that date or 
(ii) that any sum, the am ount o f  which is ascertainable, is 
certain to  fall due for paym ent under the m ortgage u pon  the 
effluxion o f  tim e w ithout the happening o f  any future event 
or the future fulfilm ent o f  any condition—

(a) the Court shall order that paym ent shall be m ade to
the m ortgagee, out o f  the proceeds o f  sale o f  the 
property, o f  the sum so proved  ;

(b) the balance i f  any  remaining out o f  such proceeds
shall be kept in  Court to  the credit o f  the assignee ;

(c) i f  the proceeds o f  sale are insufficient to  satisfy the
sum so proved , the paym ent o f  such proceeds to  
the m ortgagee shall not prejudice his right to  prove 
his claim  in respect o f  the deficiency in  the 
proceedings u pon  insolvency.

Decree and sale of Movables in Hypothecary Action.
107. W here in  a hypothecary action in respect o f  any 

m ovable property  the Court finds that the m ortgage out 
to  be enforced, the decree shall, in relation to  the m ortgaged 
m ovables, order that the m ovables shall be sold  in  default 
o f  paym ent w ithin such period as m ay be specified b y  the 
Court not exceeding one m onth from  the date o f  the decree, 
o f  the m oneys due under the m ortgage :

Provided, how ever, that the Court m ay in its discretion  
and subject to  such conditions, including the m aking o f  
specified paym ents on  specified dates as it  th inks fit, on  
application m ade in th at behalf before the entry  o f  the 
decree fix such longer period  than one m onth as the Court 
m ay consider reasonable.

108. Subject as hereinafter provided the m ortgaged 
m ovables shall be seized and sold by  the Fiscal under Chapter 
X X II . o f  the C ivil Procedure Code and all the provisions o f  
that Code relating to  the seizure and sale and delivery  to  
the purchaser o f  m ovab le  property  seized in execu tion  o f  a 
decree for the paym ent o f  m oney shall apply accord ing ly  :

Provided, how ever, th at the Court m ay in  its discretion  
i f  it thinks fit so to  do, either in  the decree or subsequently 
d irect that the property  shall be sold b y  the Fiscal or 'by  an 
auctioneer approved  b y  the Court, w ithout being previously  
seized, and shall in  such case in the decree, or subsequently 
give directions as to  the conduct and conditions o f  sale to  the 
delivery o f  possession to  the purchaser at such sale, and as 
respects such other m atters as the Court m ay find necessary.

109. The provisions o f  sections 96 to  106 shall n ot ap p ly  
to  any  m ortgage created before the appointed date.

Injunction to 
restrain 
removal of 
goods from 
premises the 
rent of which 
is in arrear.

Part VII.

Miscellaneous .
Rights of Landlord in relation to Goods upon Dermises 

of which Rent is in Arrear.
110. (1) A  p la in tiff in  an action  for the recovery  o f  the

rent due from  a tenant in respect o f  any premises shall be 
entitled, upon satisfying the Court that rent is due from  the 
tenant and has rem ained unpaid for one w eek after dem and 
thereof, to  obtain  from  the Court, ex parte, an in junction  
restraining the tenant from  rem oving any goods from  the 
premises or causing or perm itting the rem oval therefrom  o f
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any goods, at any  tim e while any  rent remains due and 
unpaid, unless au th ority  has been granted in that beh a lf under 
sub-section  (3).

(2) E v ery  application  for  an in junction under sub-section  
(1) shall be  m ade in  the m anner provided b y  section 662 o f  
the C ivil Procedure Code and all the provisions o f  C h ap ter, 
X E V II I . o f  that Code, other than section 664, shall ap p ly  
accordingly .

(3) W h en  an in ju n ction  has been issued under sub-section 
(1) in respect o f  the goods upon  any premises and is fo r  the 
tim e being in force , the Court m ay upon application m ade 
b y  petition  supported b y  affidavit, and after notice to  the 
p la in tiff and such in qu iry  as the Court m ay deem  necessary, 
b y  order authorise the rem oval o f  any goods from  the 
prem ises i f  satisfied—

(a) that such goods are ow ned by  any person other than the
tenant or a m em ber o f  his fam ily  , or

(b) that such goods are n ot household goods and are ow ned
by a m em ber o f  the fam ily  o f  the tenant.

(4) W here an in ju n ction  has been issued under sub-section  
(1) in respect o f  the goods upon any premises and is, for  the 
tim e being in force, any  person w ho knowing or having reason 
to  believe that it is unlaw ful for  the tenant to  rem ove or cause 
or perm it the rem oval o f  the goods from  the premises, rem oves 
or assists in the rem oval from  the premises o f  any goods the 
rem oval o f  which is n ot authorised b y  order under sub-section 
(3), m ay  be punished as for  a contem pt o f  Court in like 
m anner as a tenant in  case o f  disobedience.

111. (1) Su b ject to  the P roviso  to  section 218 o f  the Civil 
Procedure Code, all goods belonging to  a tenant and all house
hold goods belonging to  an y  m em ber o f  his fam ily  as herein
after defined and for  the tim e being upon  any premises shall 
be liable to  be seized in execution  o f  a  decree in  an action  
against the tenant fo r  rent due in respect o f  the prem ises, and 
where such goods are so seized and sold, the paym en t o f  the 
am ount o f  the decree shall be a first charge on  th e  proceeds o f  
sale in preference to  any other charge or interest w hatsoever 
other than a charge in  favou r o f  H is M ajesty or o f  any  local 
authority.

(2) N o action  for  dam ages shall lie b y  reason o f  the seizure, 
in  execution  o f  any  decree in  an action  for  rent due in respect 
o f  any  premises, o f  any  goods for  the tim e being  u pon  the 
premises, on the ground on ly  that th ey  d o  n ot belong  t o  the 
tenant or to  a m em ber o f  his fam ily  as hereinafter defined.

112. A  landlord o f  any  prem ises shall n ot, b y  reason o f  the 
non-paym ent o f  rent o f  such premises, have an y  righ t in 
respect o f  the goods w hich  are or m ay have been  u p on  the 
premises, other th an  the right conferred b y  section  110 and 
the right to  seize goods w hich  are declared b y  section  111 to  
be liable to  such seizure, or  which, being goods belonging  to  
the tenant, are liable to  seizure under the C ivil Procedure 
Code.

113. In  section 110 t o  112, “  m em ber o f  th e  fam ily  ” , 
in  relation to  a tenant, m eans the w ife or any  child o f  the 
tenant residing w ith  him , and includes any relative or other 
person dependent u pon  th e  tenant and residing w ith  him .

A p p rova l o f  C redit A gen cies, <fcc.
114. (1) E v ery  application  fo r  a  declaration o f  any  

com pany, firm, institution  or  individual as an ap proved  credit 
agency under paragraph (c) o f  section 3 shall be  m ade to  the 
D irector o f  Com m erce and Industries.

E very  such application  shall b e  referred to  a B oard  
appointed b y  the G overnor, and consisting o f  a  Chairm an and 
tw o  other persons nom inated b y  the Minister fo r  Labour, 
Industry  and Com m erce

(2) T he D irector shall, i f  the B oard  so recom m ends upon  
any application, b y  notification  published in  the Gazette 
declare the applicant to  be  an approved  credit agency fo r  the 
purposes o f  this O rdinance.
• (3) T h e decision o f  the B oard  upon  any such application  

shall be  final.
(4) W here any  com pany , firm, institution or individual has 

been declared under paragraph (c) o f  section 3  to  be  an 
approved  credit agency, th e  B o a rd „o f its ow n m otion  o r  on  
representations m ade b y  th e  D irector o f  Com m erce and 
Industries m ay recom m end to  the D irector th at the decla
ration  m ade under th at paragraph should be revoked  w ith 
effect from  a date specified b y  the B oard. The decision o f  the 
B oard  in  any such case shall be  final, and upon  such recom 
m endation  being m ade th e  D irector shall b y  notification  in 
th e  Gazette revoke th e  declaration  w ith  effect from  the date 
so specified.

Liability 
of goods 
to seizure 
under decree 
for rent.

Rights of 
landlord 
in relation 
to goods 
on premises.

“  Member of 
the family ”  
defined.

Approveal of 
credit
agencies, &c. .
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Saving for 
appointment 
of Receivers 
under Civil 
Procedure 
Code.

Repeal oi 
Chapter 74.

Provided, however, th at the revocation shall n ot in an y  w ay 
affect the valid ity  or the operation o f  any instrum ent 
duly executed in favour o f  such agency under any  provision  
o f  this Ordinance or o f  any other Ordinance prior to  the 
date on which the revocation  takes effect, or to  affect the pow er 
o f  such agency to  exercise after that date any  right which 
m ay be exercised under any such Ordinance b y  virtue o f  the 
instrument so executed before that date.

(5) The mem bers o f  the Board m ay be paid such rem une
ration (not exceeding fifty  rupees for each sitting) as m ay  be 
fixed b y  the G overnor, ou t o f  moneys voted for  the purpose 
b y  the State Council.

(6) The m em bers o f  the Board shall hold office fo r  such 
period as m ay be specified b y  the Governor at the tim e o f  
ap p oin tm en t; but any  such appointm ent m ay be revoked 
b y  the Governor at any time.

(7) N othing in Part IV . or Part V . o f  this Oridnance shall 
Be deemed or construed to  authorise any institution m entioned 
in paragraph (b) o f  section 3 to  make loans upon the security 
o f  any property, "if the pow er to  make loans on  such security 
is n ot conferred on  such institution b y  the Ordinance providing 
for  the establishm ent, pow ers and functions o f  such institution.

Saving for appointment of Receivers under Civil 
Procedure Code.

115. The pow ers conferred b y  this Ordinance fo r  the 
appointm ent o f  Receivers o f  m ortgaged property  shall be in 
addition  to  and n ot in substitution or derogation o f  the pow er 
to  appoint Receivers w hich  is conferred b y  Chapter L  o f  the 
C ivil Procedure Code :

P rovided th at noth ing in that Chapter shall ap p ly  in  any 
case where application  is duly made under this Ordinance 
for  the appointm ent o f  a  Receiver.

‘Repeal of Chapter 74.
116. The M ortgage Ordinance (Chapter 74) is hereby 

re p e a le d :
P rovided that such repeal shall not affect the operation  o f  

the provisions o f  sub-section (3) o f  section 17 o f  that Ordinance 
or o f  the P roviso to  section  62 o f  this Ordinance.

FIR ST  SCHEDULE.

Form 1.
'(Section 6.)

A pplication  for Registration o f  Address for Service o f  
Legal Documents.

T o the Registrar o f Lands o f ------------- .
I  (name in full and address)------------- apply under section 6 o f

tho Mortgago Ordinance, for registration in or in continuation o f  
the folio (or folios) specified in B. below o f the address specified 
in A. below as the address for service on me o f legal documents 
in  any hypothecary action to enforce any mortgage registered 
in  the folio or folios specified in B. below. Particulars o f  the 
instrument under which I  derive title are given in C. below.

A.
Address for Service.

(Name o f  person to whom legal documents are to be sent. 
This person may be the applicant or another person.)

(Full postal address in the Island.)
e.g., H. John Perera,

No. 18, Maliban Street,
Pettah, Colombo.

E.

Folio (or folios) in  w hich  the Address is t o  be  registered.
Volume : 
Folio : — 
Volume : 
Folio : —

C.
Particulars o f  Instrum ent under which A pp lican t derives 

. T itle .
(1) Number and date o f deed : ------------- .
(2) Name o f attesting notary : — ----------..
(3) Volume and folio where the deed is registered : ------------- .
2. I  further deolare that my address for service previously '

registered with you o n ------------- in volume-------------- fo l io -----------
is hereby cancelled.

3. The registration fee o f R s .------------- is enclosed in stamps.
9

(Signature o f applicant or agent)*.
* Agent means an agent authorised in writing by the applicant 

or proctor or notary public.
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Form 2.

(Sections 9 and 10.)
N o tice  o f  H ypoth ecary  Action.

In the District Court/Court of Requests o f ------------- .
Action N o .------------- . . ------------- plainti£f/s.

vs.
------------- defendant/s.

To *------------- o f  (registered address.)
Notice is hereby issued to you in terms o f section 9 (l)/9  (2) of

the Mortgage Ordinance, N o .------ o f 194— , of the above action
instituted upon a mortgage o f the land/s described in the Schedule 
hereto.

♦Name of 
each person 
to whom 
notice is 
issued.

Schedule.
(Description o f Land/s).

Secretary.

Form 3.
(Section 34.)

N otice.
In the District Court/Court o f Requests o f — :------- .

Action N o .------------- . ------------- plaintiff/s.
■vs.

------------- defendant/s.
Notice is hereby given—
(a) that the plaintiff in the above action has made application

under section 34 o f  the Mortgage Ordinance, N o. --------
o f 194— , for a declaration that in the event o f decree 
being entered for the sale o f the land described in the 
Schedule hereto, the Court will order the removal of 
all persons whomsoever who may resist the delivery 
o f  possession o f the land to the purchaser at the sale ;

(b) that any person claiming to be entitled to possession of
the land or any portion thereof shall be entitled to make 
application within two months to this Court under 
section 35 o f  the Ordinance to be added as a party to 
the above action and to secure an adjudication upon 
his claim.

(c) that a plan o f the land has been filed o f record in this Court
and is available for inspection by any person interested.

Schedule.
(Description o f land.)

Secretary.

Form 4.

(Section 55.)
Conveyance.

(Title.)
To all to whom these presents shall come, greeting.
Whereas by a mortgage bond dated -------------- , and bearing

num ber------------- and attested b y ----------- —, notary public, and
registered in the------ -------District LandRegistry at fo lio --------------
the payment to -------------- o f  the sum o f -------------  rupees was
secured with interest by mortgage o f the property hereinafter 
described and hereby conveyed.

And whereas by a decree entered in action No. •—■—■—■— o f
the District Court o f ------------- on th e -------------- day o f ---------------
it was ordered and decreed th a t ------------- the defendant in the
said action do pay t o --------------the plaintiff in the said action
forthwith the sum o f --------------rupees (R s .---------------), being the
aggregate amount o f the principal, interest, and costs due in 
respect o f the said mortgage bond, together with interest thereon
at the rate o f --------------per centum per annum from the date o f
the said decree until payment. And that in default df payment 
.of the said sum, interest, and costs within (state period) from the 
date o f the said decree the said property be sold :

And whereas an order for the sale o f the said premises was
subsequently given by the Court to the Fiscal/*--------------under
section 49/50* o f the Mortgage Ordinance, N o .------ o f 19— .

And whereas after due notice and publication in manner by  law 
prescribed the said property was exposed to public sale on the
--------------day o f -------------- , 19— , b y ------------- acting under the
authority o f the said Fiscal/*------------- and was sold t o ---------------
as the highest bidder at the said sale for the sum o f -------------
rupees :

And whereas the said (purchaser) has duly paid the whole o f 
the said purchase money and thus became entitled to a conveyance 
o f the said property (or, where the plaintiff is purchaser) and 
whereas the said (purchaser) has been allowed the amount o f 
the purchase money (or as the case may be) in reduction o f  his 
claim, and has produced the order o f Court, copy whereof is 
hereunto annexed, and has thus become entitled, & c.:

And whereas the said Court by an order dated the day
o f ------------- , 19— , copy o f which is hereunto annexed, has duly
confirmed the said sale.
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Now those presents witness that the said Fiscal/* -------------
in consideration o f tho said sum o f ------------- rupees so paid by
(or crodited to) the said (purchaser) as aforesaid, the receipt 
wheroof the said Fiscal/* doth hereby acknowledge, hath sold 
and assigned, and by thoso presents doth sell and assign, unto 
tho said (purchaser), his heirs, executors, administrators, and 
assigns, the property described in the Sohedule hcroto. To have 
and to hold tho same with thoir and evory o f thoir appurtenances 
to him, the said (purchaser), his heirs, executors, administrators, 
and assigns for ever:

In witness whereof the said Fiscal/* ------------- hath horeunto
subscribed his name a t ------------- th is -------------- day o f ---------------,
19— .

(Signature)------------- .
Witnosses:-------------

Schedule.
(To contain a description o f the property conveyed.)

* Strike out what is inapplicable.

Form 5.

(Section 55.)
In tho District Court o f ------------- .

N o .-------------.
Whereas the land known a s ------------- situated a t -------------- and

more fully described in the Schedulo hereto was, under the decree
in the above action, sold to -------------  o f ------------- hereinafter
referred to as “  the purchaser ”  and whereas it has been reported 
to this Court that the Fiscal was obstructed in attempting to 
put the purchaser or some other person on his behalf in possession 
o f  such land in terms o f  the order made under this action and 
dated th e ------------- day o f -------------- .

Now, therefore, this is to direct ALL PERSONS WHOMSO
EVER forthwith to yield up possession thereof, without obstruc
tion or resistance, to the purchaser or such other person upon 
pain o f suffering the penalties prescribed in that behalf in 
section 55 of the Mortgage Ordinance, N o .-------o f  194— .

„ By Order o f the Court,

Schedule.
(Secretary.)

(Description o f Land.)

SECOND SCHEDULE.

Form 6.

(Section 69.)
I/W e* -------------  o f -------------  do hereby, m terms o f  section

—---------- ■ o f tho Mortgage Ordinance mortgage the land described
in the First Schodulo hereto t o ------------- of -—--------- , an approved
credit agency as defined in that Ordinance, as security for the 
payment o f all sums duo and owing or which may be or become 
due and owing from me/us* to the said agency/on* account o f 
the matters and transactions mentionod/(or)/* under the instru
ment entered into this-day and referred to/in the Seoond Schedule 
hereto.

And I/W e* hereby declare that the title deeds o f  the land 
aforesaid have been deposited with the agency in terms o f the 
said section.

(Signature)------------- .
■f (Where not f  Signed by the aforesaid------------- o f -------------- in the presence
not anally o f -------------  (Manager/f Director/f Prescribed Officer) and o f
executed). (1 )------------- and (2 )---------------(witnesses).

(Signatures)-------------.
First Schedule.

(Description o f Land.)
Second Schedule.

(Matters or transactions referred to (or) instrument referred 
to.)

* Delete i f  inapplicable.

TH IRD SCHEDULE.

Form 7.

(Section 73.)
I/W e * , --------------o f -------------- do hereby mortgage the shares

described in the Fust Schedule hereto t o ------------- o f ---------------,
an approved credit agency within the meaning o f the Mortgage
Ordinance, N o .---------- o f -------------- , as security for the payment
o f all sums due and owing from me/us* to the said agency/on* 
account o f the matters and transactions mentioned/(or)* under 
the instrument entered into this day and referred to/in the, 
Second Schedule hereto.
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And I/W e* hereby declare that the share certificates relating 
to the said shares have been deposited with the said agency and 
that I/W e* have executed a transfer/transfer* in blank o f the said 
shares and delivered such transfer to the said agency.

(Signature)-------------.
Signed by the said ---------- —  o f —----------- m the presence o f (1)

------------- - and (2 )--------------(witnesses).
(Signatures)-------------.

First Schedule.
(Description of shares.)

Second Schedule.
Matters or transactions referred to/(or)/mstrument referred to.

* Delete i f  inapplicable.

Form 8.
(Section 81.)

I /W e * ------------- o f -------------- - hereby mortgage my/our* rights
under the policy o f life insurance mentioned in the First Schedule
hereto to -------------  o f  --------------, an approved credit agency
within the meaning o f the Mortgage Ordinance, No..----------of
--------------, as security for the payment o f all sums due and owing
or which may bo or become due and owing from me/us* to the 
agency/on* account o f the matters and transactions/(or)/* under 
the instrument entered into this day and referred to /in the Second 
Schedule hereto.

And I/W e* hereby declare that the policy has been assigned to 
the said agency by way o f  mortgage and has beon deposited with 
the agency.

(Signature)--------- -—. .
Signed by the sa id --------------o f ----------- -—  in the presence o f (1)

------------- and (2 )------- --------(witnesses).

First Schedule.
(Particulars of Policy.)

Second Schedule.
Matters and transactions referred to / (or)/instrument referred 

to.
* Delete if  inapplicable.

Objects and Reasons.
The Mortgage Commission in its Second Interim Report 

(Sessional Paper V. of 1945) recommended substantial 
alterations of the law relating to mortgage, especially in 
regard to the procedure in a hypothecary action. This 
draft Bill was prepared hy the Commission in order to give 
effect to its recommendations. The objects and reasons 
are set out in Chapter V I. of the Report which is reproduced 
below for reference :—

“ Chapter V I.— P roposed  d r a f t  M ortgage  Or d in a n c e
(A p p e n d ix  1).

Part I.
120. Clause 1 provides that the Ordinance should come 

into operation on a date appointed by Proclamation. W e  
suggest that this Ordinance and the other Ordinances set 
out in Appendices 2 to 5, if enacted, he brought into operation 
on the same date'.

Clause 3 contains the definition of “ approved credit 
agencies ” . W e have explained in paragraphs above our 
reasons for recommending that the definition should only 
include recognised banking companies, special institutions 
established by Ordinance, and other specially approved 
agencies.

Part II.
121. Part II  of the draft Ordinance deals with the 

procedure in an action upon a mortgage of land. Clauses 
5 to 11 deal with the issue of the notice of the action on persons 
who have interests in the land under instruments registered 
subsequent to the mortgage. W e have explained in para
graphs 24 and 25 that these provisions are designed as 
far as possible to ensure that all such persons will if they 
have registered an address under Clause 6 have an opportunity 
of intervening in the action if they so desire.

122. Clause 5 (2) declares that a person who has seized 
any land which is subject to a mortgage will be entitled to 
notice of the action. Upon an interpretation of section 6 
of the existing Mortgage Ordinance (Chapter 74) it has been 
held (39 N . L .  R. 143) that such a person is not a “  necessary 
party ” on the ground that a seizure does not create an 
interest in the land within the meaning of that section. 
The new Clause 6 proposed by us will expressly declare that 
the seizing creditor is entitled to notice of the mortgage 
action if he registers his address before the registration of the 
\is pendens of the action.
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123. C la u s e  1 4  deals with the special case where a person 
who is entitled to notice is given that notice not at the time 
of the institution of the action but during its pendency, 
or where such a person of his own motion intervenes in the 
action under Clause 13. Where such a person is added as 
a party he will not be bound by any finding or order previously 
made in the action and he will be entitled to raise any question 
or issue which he may have raised if he had originally been 
a party. For this reason it is necessary that there should 
be a fresh trial o f the issues previously raised except of 
course if the added party consents to be bound by the previous 
finding. I f  a party is added after the entry of decree it will 
be possible to suspend the operation of that decree and 
thereafter either to confirm it or to enter a new decree as the 
circumstances of the case may require.

124. C la u s e  1 5  declares that every party to a hypothecary 
action, and every person entitled to notice of the action to 
whom that notice is issued or who himself intervenes will 
be bound by the decree and sale in the action.

125. C la u s e  1 6  declares that a person whose interest in the 
mortgaged land is subsequent to the mortgage but who is 
not entitled to notice of the action (whether by failure to 
register his instrument or his address), will be bound by the 
decree and sale in the action. Such person can however 
be allowed to intervene in the action upon terms and if he 
is so added he will be bound by the orders previously made 
in the action unless the Court otherwise determines.

126. As stated in paragraph 26, we are satisfied that the 
provisions in the draft Ordinance for the compulsory regis
tration of the U s p e n d e n s  of a hypothecary action, for the 
filing by the plaintiffs proctor of a list of persons entitled to 
notice of the action, for the right of the plaintiff or the 
mortgagor to have notice issued even at any time before sale, 
and for the right of a jperson entitled to notice to intervene 
before sale, for the re-opening of a decree and for entering a 
fresh decree upon such notice or intervention, should ensure 
in the vast majority of cases that all persons entitled to 
notice will have been bound by the decree upon which a 
sale takes place.

C la u s e  9  (2 )  will' make it possible for the plaintiff and 
for every other party to a mortgage action, on discovery at 
any time before the sale under the decree that the notice 
requisite for binding a person with an interest subsequent 
to the mortgage has not been issued to cause it to be issued 
forthwith.

C la u s e  I S  will provide that such a person may also on his 
own application he added as a party. When such a person 
either on his own application or at the instance of a party 
already in the action is brought into it, he may raise any 
questions which he might have raised if he had been originally 
noticed (Clause 14), and for this purpose proceedings will be 
re-opened and a decree if entered may be suspended. After 
the questions have been settled the decree will be confirmed 
or a fresh decree entered. Suitable orders as to costs will be 
made ■ against the plaintiff owing to whose default fresh 
proceedings became necessary (Clause 60 (2)). When a 
person entitled to ‘ notice to whom notice .by inadvertence 

, has not issued at the proper time is brought in or comes into
the action in the manner described, the Ordinance provides 
(Clause 15) that he be bound by the decree.

127. In spite of all the safeguards mentioned above we 
cannot entirely eliminate the possibility that a hypothecary 
action may have proceeded to the stage of decree and sale 
without notice having been issued to a person entitled to 
such notice. In such an event the person, unless he had 
himself intervened, would not be bound by the decree and 
sale in the action. W e will now proceed to explain in some 
detail the provision we have made for meeting such an 
inconvenient and difficult situation, and in doing so, refer 
to such'a person as a “ party omitted ” .

128. It is abundantly clear ( v id e  paragraphs 26 to 28) 
that the law should not allow the party omitted to be pre
judiced in any manner by the failure of the plaintiff to cause 
notice o f the hypothecary action to be issued, and should, 
as far as possible, place him in the same position as he would 
have been if he had been given an opportunity to be added 
as a party to the action. Considering the matter in this 
light, the party omitted should have the right to challenge 
the validity of the mortgage itself, or to dispute the amount 
of the moneys due thereunder, and to claim the proceeds of 
re-sale less the amount of all claims having priority to the 
instruments under which his interest in the land arises. W e  
recommend that if the party omitted becomes aware of 
the action after sale but prior to the distribution of the 
proceeds of sale, an opportunity should be afforded to him
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of intervening in the action so as to have any questions 
settled in the same proceedings prior to distribution Effect 
is given to this recommendation in Clause 18 of the draft 
Ordinance whereby a party omitted who chooses to abide 
by the sale may intervene even after the sale where the 
proceeds are still in Court. He may then dispute the amount 
found to be due to the plaintiff upon his mortgage. I f  he 
does so successfully, the decree will be amended but only so 
far as it relates to the amount so due The plaintiff will 
then be entitled to draw only the reduced amount out o f the 
proceeds of sale and the party omitted will be entitled to 
participate in the balance. The party omitted may not 
however be able or wish to dispute the amount decreed 
and may choose nevertheless to make a claim to participate 
in the balance proceeds. In either event whenever he 
intervenes in the action he must be deemed to have waived 
any rights accruing in consequence of the failure to issue 
notice and will be bound by the decree and sale.

The party omitted may, however, not become aware of 
the sale prior to the stage o f distribution, or having become 
aware of it may not elect to be bound by it. His principal 
right is against the land and he cannot therefore be forced 
to be bound by a sale in which he had no voice and of which 
no prior knowledge can be imputed to him. In that event 
his rights should be preserved intact.

W e have made express and detailed provision for this case ; 
the party omitted will be given the right to institute an action 
against the purchaser and in that action to raise any questions 
and to make any claims which he could have made if he had 
been a party to the original hypothecary action ; similarly 
a purchaser at a prior sale will be given the opportunity, 
by way of an action against the party omitted, to settle all 
outstanding questions and to clear away the cloud which 
hangs over his title (C la u s e  1 9 ) .

129. W hat should be the rights of the party omitted ? W e  
will take separately the two cases where he is a mortgagee 
and where he is a transferee.

Where he is a transferee his transfer is subject to the rights 
of persons claiming under instruments prior to his and 
subject to the mortgage. The latter rights will have been 
converted in the action in which the sale took place into 
rights against the proceeds of sale and (whether satisfied or 
not as such) should no longer be considered to exist against 
the land. It is with the purchase money that the rights have 
been totally or partially satisfied. To the extent that they 
have been properly satisfied, that is to say to the extent 
that the purchase money was available to pay claims found 
after investigation (to which the party omitted is a party) 
to  have been properly due on prior instruments, the purchaser 
ought to have a charge superior to that of the party omitted. 
Not only should this charge in favour of the purchaser be 
regarded as superior, but it is the only charge that should 
be regarded as superior, as the rights of the party omitted 
have to be preserved intact. Consequently it should be 
open to the party omitted, when a transferee, on payment 
of such amount to the purchaser, to obtain a title free o f the 
encumbrances covered in the action from which he was 
■omitted. Effect is given to this conclusion in Clause 22. I f  
-the party omitted when a transferee, does not pay such 
amount the land ought to be sold for its payment and the 
party omitted is entitled to receive any balance left over.

When the party omitted is a mortgagee, the purchaser 
should be able to free the land of the mortgage by paying 
whatever is found to be due on it. I f  he does not do so, 
rights can be adjusted only on a re-sale. What should be the 
rights upon a re-sale1 For reasons identical with those 
■explained above, the purchaser should have a charge over 
the land superior to that of the party omitted in respect 
■of such amounts as have properly been paid from the purchase 
money in satisfaction of claims on prior instruments. Next 
in order of priority comes the claim of the party omitted. 
After this has been satisfied the balance proceeds should 
go to the purchaser. This conclusion has been embodied in 
Clause 21.

130. Where in the proceedings recommended an amount 
is found to be due from the mortgagor to a puisne mortgagee 
who is a party omitted, therm will be a legal liability on the 
mortgagor to pay this amoiint where he has renounced 
the benefit of Clause 46 and elected that property other 
than the mortgaged property belonging to him may be sold 
against him. He cannot be heard to say that the earlier 
sale of which he had full knowledge before confirmation did 
not fetch a proper price. He may even have participated 
in the distribution of the proceeds at that sale. Clause 21
(3) provides for such a easela I f  the mortgagor had in the 
bond executed by him m favour of the party omitted, re-
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nounced the benefit of Clause 46, the mortgagor will be ordered 
to pay to the purchaser the whole amount which the party 
omitted .recovers in the action under Clause 19 ; if there 
has been no such renunciation the mortgagor will have to make 
a payment to the purchaser only if and to the extent to which 
lie has drawn anything from the proceeds of the prior 'sale.

131 It will be seen that if the party omitted successfully 
disputes the amount paid off in the hypothecary action to 
any mortgagee, the mortgagee will have taken more than 
is due to him unless perhaps the proceeds of the prior sale 
have been insufficient. Where such an overpayment has been 
made to the prior mortgagee, there is no reason why he 
should be allowed to retain the amount of the overpayment 
at the expense either of the purchaser at the prior sale or 
of the party omitted. Accordingly we recommend that if 
the price fetched at the re-sale of the land is such that the 
party omitted is unable to obtain payment of his claim, he 
should be entitled to an order against the prior mortgagee, 
either to the full amount of his claim, or to the extent of the 
overpayment made to the prior mortgagee in the earlier 
action, whichever is less (Clause 23 (1) (a) ). If, however, 
any moneys are actually paid to the party omitted by the 
purchaser in compliance with the decree in the subsequent 
proceedings referred to in paragraph 128 or upon a re-sale 
of the land, the purchaser at the prior sale should he entitled 
to seek re-imbursement from the prior mortgagee to the 
extent to which moneys are paid out to the party omitted 
in the subsequent proceedings or to the extent of the over
payment, whichever is less (Clause 23 (1) (b ) ). I f  the party 
omitted is a transferee, the purchaser will not be able (as 
in the case when the party omitted is a mortgagee) to retain 
title to the land by payment of a sum of money. W e think, 
therefore, that where a party omitted, who is a transferee, 
successfully disputes the amount paid out on a prior mortgage, 
the purchaser at the prior sale (whose moneys went into 
the re-payment) should be entitled to an order directing pay
ment to him by the prior mortgagee of the excess paid. 
Effect has been given to these recommendations in Clause 
23 (1) (c).

132. C la u s e s  2 4  a n d  2 5  are designed to provide for cases 
where a land which is subject to more than one mortgage 
is sold in execution of decrees in hypothecary actions insti
tuted separately upon such mortgages. Clause 24 contains 
the necessary definitions of “ prior mortgage ” and “ puisne 
mortgage ” . I f  there has been a sale in execution of the 
decree upon a puisne mortgage and a conveyance of the land 
has been executed in favour of the purchaser, the position 
of the latter in relation to an action upon a prior mortgage will 
depend on the question whether his conveyance is registered 
before the registration of the U s p e n d e n s  of an action on the 
prior mortgage. I f  his conveyance is so registered he will 
by reason of the operation of Clause 6 be a person entitled 
to notice of the action on the prior mortgage and 
no practical difficulties should arise. I f  it happens that he 
is a party omitted from the latter action Clauses 17 to 23 
will become applicable. I f  however the sale under the 
puisne mortgage takes place after the date of the registration 
of the l i s  p e n d e n s  of an action upon the prior mortgage 
or the conveyance to the purchaser at such sale is executed 
or registered after that date, the purchaser will not be entitled 
to notice of the action on the prior mortgage, but will never
theless be bound by the decree and sale in that action owing 
to the fact that his interest in the property is derived from 
an instrument registered a f t e r  the registration of the l i s  
p e n d e n s  of the action. It is possible, however, that there 
will be one exception to this rule, namely in a case where 
the mortgagee under the puisne mortgage (if he is, as would 
ordinarily be the case, a person entitled to notice ofthe action 
on the prior mortgage) is not in fact given notice of the latter 
action. In such a case the purchaser at the sale in execution 
of the puisne mortgage should be placed in the shoes of his 
mortgagee who was omitted and should therefore himself 
have the rights of the “ party omitted ” . Whether or not 
the purchaser is entitled to notice of the action on the prior 
mortgage he will have the right to make a claim to participate 
in the balance proceeds of sale remaining after satisfaction 
of the amount decreed to be, due upon the puisne mortgage.

133. C la u s e s  2 6  to  3 2  ofthe draft Ordinance will provide 
for the case of death, insolvency or disability o f a mortgagor 
or of a person entitled to notice of a hypothecary action. 
Section 7 of the existing Ordinance (Chapter 74) enables the 
Court to make a special appointment o f a ' representative 
of a deceased mortgagor but does not provide for such an 
appointment to represent tfie. estate of a puisne encum
brancer. ' Further that section applies only where the
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value of the mortgaged property does not exceed Rs. 2,500, 
or where “ the granting of representation to the deceased 
is, in the opinion of the Court, likely to be unduly delayed 
The practice in most cases is for the plaintiff to declare 
by affidavit that there is likely to be undue delay and it is 
difficult for the Court properly to determine whether this 
is so or not. In this respect also the present law requires 
clarification.

C la u s e  2 6  o f the draft Ordinance confers on the Court 
the power to make an appointment of a person to represent 
the mortgagor or any other party to a hypothecary action 
if any of the following conditions are satisfied :—

(a )  if the value o f the mortgaged property does not exceed
two thousand five hundred rupees , or

(b ) if a period of six months has elapsed ater the ’death
of the deceased and probate or letters of adminis
tration have not issued within that time ; or

(c) if delay would result in the right of action becoming
prescribed.

134. The existing Ordinance makes no provision for the 
case where a “  necessary party ”  is under a disability. Our 
attention was drawn by the Law Society to a case in which 
the puisne encumbrancer had been made a party to the 
action and service effected in the manner provided by section 
9 of the existing Ordinance. After a sale had taken place 
under the decree the encumbrancer pleaded that he was a 
minor and that since he had not been properly represented 
in the mortgage action he was not bound by the decree. 
In that particular case the decree held good owing to the 
fact that the encumbrancer had not properly registered 
an address for service and therefore not being a necessary 
party was bound in any event by the decree under section 6
(3) of the existing Ordinance. The result would probably 
have been different if he had actually registered an address. 
Consideration of this case drew our attention to the possibility 
that a puisne encumbrancer who had properly registered 
an address might before the institution of the hypothecary 
action die or become insolvent or a lunatic. The plaintiff 
would not usually be aware of this. There would ordinarily 
be no contact between him and the puisne encumbrancer 
at any time whether before or after the interest of the latter 
arose. Even if the plaintiff were placed on inquiry he may 
have no means o f ascertaining whether or not the puisne 
encumbrancer is dead or under disability. W e find it 
necessary therefore to divise some means whereby the 
mortgagee will know to whom notice of action should be sent, 
and whereby the interests of the estate of the puisne encum
brancer can be protected as far as possible without placing 
an impossible burden on the plaintiff.

135. C la u s e  2 8  provides that the executor, or adminis
trator, or assignee, or curator of the estate of the puisne 
encumbrancer may register an address for the service of 
process. I f  no such appointment has been made it will be 
possible for any other person concerned in looking after the 
interests of the estate to register an address. Where an 
address is so registered notice of the' action will be sent 
not only to the address specified by the puisne encumbrancer 
but also to the address registered under this clause. When 
the notices are sent the person who has registered an address 
under this clause will have an opportunity of being added as 
a party, or if he is himself not a duly appointed representative 
to ask theCourt to make a special appointment forthe purposes 
of the action. Since the clauses will afford facilities for the 
protection of the interests o f the estate by the provision 
for additional registration of addresses, Clause 29 declares 
that the estate will be bound by the decree if the notices 
are properly sent.

136. The existing Ordinance makes no express provision 
for a case where a person who had not registered an address 
dies or is under disability before the institution of the hypo
thecary action. In order to resolve doubts which may 
arise in such a case Clause 30 provides that the estate will 
be bound by the decree and sale in the action. W e think 
this proper since persons interested in the estate should have 
no reason for complaint if any loss is suffered by reason of 
the failure of an encumbjfopcer to register an address before 
he died or came under legibility. It should be noted that 
even though the encumbrancer had himself failed to register 
an address it will be open *5  persons interested in the estate 
to cure that default by effecting registration under Clause 28.

Since the provisions of Clauses 28 to 30 effect a somewhat 
important change in procedure we think that they should 
not apply where an action is instituted for the enforcement 
of a mortgage created before the draft Ordinance comes 
into operation, and we suggest special provision in Clause 31
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for such cases. The effect of the clause is that the estate 
of the puisne encumbrancer will not be bound unless the 
duly appointed representative of the estate or a person 
specially appointed by the Court is either added as a party 
to the action or elects to be so bound by making a claim 
to participate in the balance proceeds of sale.

137. C la u s e  3 2  will provide expressly that if the mort
gagor dies or is adjudged insolvent or lunatic after the 
entry of decree and before the sale under the decree, execution 
proceedings should not be taken until the executor or adminis
trator or a special representative of the deceased or the 
assingnee or the manager of the estate gf the insolvent or 
lunatic is made a party to the action.

138. We have recommended in paragraph 30 above that 
it is advisable to permit a plaintiff in a hypothecary action, 
if he desires to eliminate the possibility of a claim being made 
to the land after a sale in the action, to join as a party a person 
who he thinks may put forward such a claim after the sale. 
The necessary legal provision is contained in Clause 33. Where 
a person is so joined he will be able to raise any issue upon 
a question relating to the right of ownership or possession 
of the land and the Court will make an adjudication upon 
such an issue. If the Court finds that the mortgagor is not 
entitled to the land or to any part or share thereof no decree 
will be entered for the sale of the land or such part or share 
thereof. If the adjudication of the Court is against the 
claimant he will be bound by the decree and will not be able to 
re-agitate his claim (Clause 33 (4) and Clause 15).

139. C la u s e s  3 4  to  3 6  are designed to give effect to our- 
recommendations in paragraph 31. Clause 34 gives to the 
plaintiff at the time of the institution of an action the option 
of applying for a declaration from Court to the effect that if 
a decree is entered for the sale of the land the Court will 
order the removal therefrom of all persons whomsoever 
who may resist delivery of possession to the purchaser. 
Notices of such application will be published in newspapers 
and posted upon the land and in Courts and other such places 
in the area where the land is situated and will in addition 
be proclaimed by beat of tom-tom. We think that by this 
means everything possible will have been done to draw the at
tention of persons claiming any interest in the land to the fact 
that the action has been instituted. The notices will contain

. information that a plan of the land which is the subject of 
the action is available for inspection, thus affording to pros
pective claimants an opportunity of examining the plan 
and of ascertaining whether the boundaries have been so defined 
as to include areas which do not in fact belong to the mortgagor.

C l a u s e  3 5  will enable a claim ant within two months of the 
publication of the notices to apply to the Court to be added 
as a party to the action for the purpose of securing an adjudi
cation upon his claim ; he will be able to raise any issue 
upon the right of possession to the land. Where no claims 
are made or the Court is satisfied that none of the claimants 
is entitled to possession, the Court will make the declaration 
prayed for by the plaintiff. Where the adjudication upon 
the claim is that the claimant is entitled to possession of 
the land or of any part thereof the Court will not make

. a declaration in relation to the land or to the particular part 
thereof. Where the adjudication is that the mortgagor is 
not entitled to the land or to any part or share thereof, 
the action will be dismissed in so far as it relates to the land 
or such part or share. The dicision of the Court upon these 
claims will operate as r e s  a d j u d i c a t a  as between all the 
parties to the action including the added claimants ( C l a u s e  3 6 )

140. It is convenient at this stage to refer to those clauses 
of the Ordinance which deal with procedure after decree 
where a declaration is made under Clause 36. C l a u s e  5 6  

provides that where such a declaration has been made the 
purchaser at the sale under the decree will be entitled to an 
order that delivery be made to him if need be by removing 
therefrom all persons whomsoever who may refuse to. vacate 
the land. Where such an order is made and the Fiscal reports 
inability to put the purchaser in possession a notice will be 
posted on the land directing all persons to vacate the land 
forthwith. A person who refuses to yield up possession 
after this notice is posted will be liable to be committed to jail 
for thirty days. The ordinary provisions in sections 323 to 
330 of the Civil Procedure Code will not apply where a 
declaration under section 36 has been made.

The fact that possession is given to the purchaser in terms 
of the declaration will not affect the right of a person, who is 
neither, bound by the decree nor makes a claim in the hypo
thecary action, to institute proceedings for the recovery of 
the possession of the land from the purchaser or for a declara
tion of title to the land. (Clause 36 (5)). >
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141. Clauses 37 to 45 deal with the appointment, rights and 
duties of a Receiver and the disposal of the rents and profits 
of the land placed under Receivership. If an application 
for the appointment of a Receiver is made before an answer 
is filed by the defendant the application will be dealt with 
ex parte (Clause 37). Clause 38 empowers the Court to refuse 
an application if it is of opinion, having regard to the situation, 
nature and value of the land and the amount o remuneration 
that can reasonably be allowed that a suitable person is not 
available for appointment. The Court will also refuse an 
apphcation if the amount claimed by the plaintiff is less 
than one-third of the market value of the land. Except 
in these two cases the Court will not refuse to make the 
appointment.

The defendent will be given by Clause 39 an opportunity 
to have the appointment cancelled if he subsequently satisfies 
the Court that the application should have been refused.

Clauses 40, 41 and 42 make  necessary provision in detail 
for the rights and duties of a Receiver.

Clause 43 makes special provision empowering a Court, 
after considering the interests of both parties to make an 
order that a part of the profits of the land should be paid 
to the mortgagor if he is unable by other means to meet 
the expenses necessary for the subsistence of himself and 
his dependents.

142. Clauses 46 and 47 contain provisions necessary to give 
effect to our recommendations in paragraph 117. The 
effect of these clauses is that no property whatsoever other 
than the mortgaged land will be liable to be sold in execution 
of any decree in a hypothecary action upon a mortgage of 
land or in any action for the recovery of moneys due upon 
a mortgage of land, unless the mortgagor has executed 
a separate instrument by which he renounces the benefit 
of Clause 46. The limitation will apply even where the 
mortgagee seeks to recover the debt in an action of another 
form. The separate instrument of renunciation must be 
one attested by the same notary who attested the bond 
and by the witnesses to the bond; it must contain a special 
declaration renouncing the benefit of Clause 46, as well as 
an acknowledgment by the mortgagor and an endorsement 
by the notary that the effect of the renunciation has been 
explained to the mortgagor by the notary. Clause 47 (2) 
provides that even where there has been a renunciation, 
process will not issue for the sale of unsecured property 
until the mortgaged land has been sold and the proceeds 
applied in satisfaction of the decree.

For obvious reasons, the modifications of the law effected 
by Clauses 46 and 47 should not apply in the case of a mortgage 
created before the new Ordinance comes into operation 
(Clause 47 (5) ).

143. The decree in a mortgage action will order the sale 
of the mortgaged land in default of the payment of the moneys 
due under the mortgage within a period of two months 
of the date of the decree, but the Court will have the discretion 
to fix a longer period than two months if application is made 
for that purpose before the entry of the decree. In exer
cising this discretion the Court will have the power to impose 
appropriate conditions including a condition that specified 
payments be made on specified dates (Clause 48). The Court 
will inform the person conducting the sale of the amount 
due under the decree at the time the commission is issued 
(Clause 48 (5) ).

144. The land will be sold either by an auctioneer approved 
by the Court or by the Fiscal. In the latter case the order 
for the seizure of land before sale can be made if the plaintiff 
so desires (Clause 49). In a case where a declaration has been 
made under Clause 36, prospective claimants will have had 
an oppornity of making their claims under Clause 35, and 
it would be inappropriate to permit of seizure and claims 
after the decree. Hence no order for seizure should be 
made where there has been such a declaration. If an 
order for seizure is made, the seizure and sale will be 
conducted under the Civil Procedure Code and the provisions 
of Chapter XXII. of the Code will be generally applicable in 
the same way as they apply to a sale of immovable property 
in an ordinary action.

145. Where the land is to be sold by an auctioneer or by a 
Fiscal without seizure, the provisions of Clause 50 will apply. 
It empowers the Court to give necessary directions, whether 
in the decree or subsequently, and also lays down certain rules 
which will always apply in such a ease. We would refer 
here specially to the provision that a person making a bid 
will be bound by the conditions of the sale prescribed by the 
Court, whether or not he has agreed expressly to be bound 
by them. Subject to a few exceptions Chapter'XXII. of the 
Code will not apply in such cases (vide Clause 61).
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146. Clause 51 will prevent a plaintiff in a hypothecary 
action from bidding for or purchasing the mortgaged land at 
the execution sale unless leave has been granted to him by the 
Court. The application for leave must be accompanied by 
an appraisement of the current market value of the land. 
This appraisement will be sent to the proctor for the mortgagor 
or if no proxy has been filed will be served on the mortgagor 
in the same way as summons Copies will also be sent to 
other parties to the action who have registered their addresses. 
An opportunity will be afforded to all these persons to object 
to the valuation. Thereafter the Court will have to make 
order fixing the amount which in its opinion is a proper value 
of the land (referred to in the draft Ordinance as the appraised 
value). Leave to the plaintiff to bid and purchase will always 
be subject to the condition that he shall not bid for or purchase 
the land except at or above the amount due under the decree 
or the amount of the appraised value, whichever is less. 
The amount for the time being due under the decree will 
have been notified by the court to the auctioneer or the Fiscal 
and specified by him in the advertisement of the sale under 
Clause 48 (5).

The reasons underlying our recommendations in regard 
to bidding by the plaintiff are explained in paragraphs 35 to 
40 above.

The mortgagor who wishes to guard against the possibility 
that the proper value of the land will not be realised at the 
sale will be afforded an opportunity to obtain from the Court 
a direction that if the highest bid at the sale is less than the 
appraised value of the land, a second sale of the land shall be 
held (Clause 52 (1) ). Where more than one land is subject 
to the mortgage the mortgagor can apply to the Court to 
prescribe the order in which the lands shall be sold and to fix 
definite dates for the sales (Clause 52 (2)).

147. Clauses 55 and 56 provide for the'delivery of posses
sion to the purchaser at the sale in all cases where the land 
has not been seized before sale. If a declaration has not 
been made under Clause 36 the Court will make an order for 
the delivery of possession to the purchaser and the order will 
be enforced in the same manner as an order made under 
section 287 of the Civil Procedure Code.

Clause 56 which provides for delivery where a declaration 
has been made under Clause 36 has already been explained 
in-paragraph 140 above.

148. Clause 57 confers a general right on all persons 
claiming an interest in the balance proceeds of sale remaining 
after satisfaction of the moneys due under the decree to prove 
such claims and to participate in the balance proceeds. A 
person will'have this right whether or not he is party to the 
action or a person entitled to notice of it.

Clause 58 deals specially with the case where a person 
making such a claim is a judgment creditor who had seized 
the land in execution of a decree in a different action. If his 
seizure was registered prior to the registration of the Us 
pendens of the hypothecary action he will be entitled to make 
a claim under Clause 57 and to participate in the balance 
proceeds ; if his seizure was effected or registered after that 
date the seizure will not entitle him to participate in the 
balance proceeds. But he will of course retain the right to 
seize the right title and interest of the mortgagor in the 
balance proceeds.

The Proviso to Clause 58 (2) seeks to preserve as far as 
possible the ordinary rule of concurrence between seizing 
creditors ; if there are two or more seizing creditors and no 
other person has registered any instrument between the dates 
of the registration of the notices of seizure, then the seizing 
creditors will share rateably in the proceeds of sale remaining 
available after distribution. If, however, after the registration 
of a notice of seizure an instrument creating another interest 
is registered, then a creditor subsequently registering a notice 
of seizure will not be entitled to claim concurrence with the 
first seizing creditor. In cases like these the ordinary rule 
of priority according to registration will be applicable.

149. Doubts and difficulties have arisen in the Courts as 
to the extent to which the provisions of Chapter XXII. of the 
Civil Procedure Code apply in hypothecary actions. We 
think it necessary to obviate such .a possibility for the future. 
Clause 61 (1) of the draft Ordinance mentions expressly the 
sections of the Code which will apply where a mortgaged 
land is to be sold either by an auctioneer or by the Fiscal 
without being previously seized. Section 343 of the Code 
is included among the sections which will be applicable, but 
we think that it should not be used for the purpose only of 
allowing time for payment unless the Court is satisfied that 
the debtor is likely to be able to raise the amount due by the 
mortgage, lease or private sale of the mortgaged land or of
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other immovable property Clause 61 (1) ( d )  gives effect to 
our view. No provision in Chapter XXII. will apply where 
there has been' no seizure unless that provision is made 
expressly applicable by Clause 61.

We do not think that the provisions in Chapter XXII. 
which impose the liability to inSprisonment for debt should 
apply in a hypothecary action, or in an action to enforce 
payment of the moneys due upon a mortgage of land. Provision 
to this effect is made in Clause 61 (3).

As we have stated earlier (paragraph 144) where the land is 
seized before sale the provisions of Chapter XXII. will be 
generally applicable subject to the exception mentioned in 
the preceding sentence.

150. Although the provisions of Part II. of the draft 
Ordinance will introduce substantial and sometimes drastic 
changes in the procedure in a hypothecary action we see no 
reason why the new procedure should not apply to actions 
upon mortgages created before the new Ordinance comes into 
operation. It cannot be said that the changes in procedure 
which we have recommended will prejudice the rights of 
interests of the parties who have entered into transactions in 
the belief that the existing law would govern procedure for 
enforcement. There are however in Part II. certain provisions 
which though procedural in form do effect some modification 
of the substantive law. We would refer specially to Clauses 
28 to 30, 37 to 45 and 46 and 47. These provisions should not 
apply in cases where a mortgage is created before the appointed 
date. C l a u s e  6 2  gives effect to our recommendations on this 
point.

P a r t  I I I .

151. C l a u s e  6 3  re-enacts the provisions of section 3 of the 
existing Ordinance (Cap. 74) which invalidates conventional 
general mortgages executed after January 14, 1871.

152. C l a u s e  6 4  re-enacts the provisions of section 17 of the 
existing Ordinance subject to the alteration to which we have 
referred in paragraph 73 above. Under the new provision a 
mortgage given to secure future advances or a floating balance 
or a contingent liability will be fully effective as against 
a person claiming under any subsequent intrument even in a 
case where the property subject to the mortgage is,movable 
property.

The provisions in this clause differ in one respect from those 
in section 17 of the existing Ordinance. It can be contended, 
under that section as it now stands that if the mortgaged 
property is seized in execution of a decree in favour of a third 
party the mortgage will be effective against the purchaser in 
execution in respect of advances made after the seizure and 
even after the sale. If this contention is upheld the section 
can be used to place property outside the reach of a seizing 
creditor for all practical purposes. There is no limit to the 
extent to which a purchaser in execution may find himself 
embarrassed by reason of advances made under the mortgage 
after he purchases the property.

Accordingly we recommend that where the mortgaged 
property is seized notice of the seizure will at the instance 
of the seizing creditor be issued by the Cou*t to the mortgagee. 
Where such a notice is issued the mortgage will be effective as 
against the purchaser in execution only to the extent of the 
moneys due at the time of the notice.

153. C l a u s e  6 5  gives effect to our recommendation as to 
the enforcement of a mortgage bond by a concurrent mort
gagee. In such a case any mortgagee to whom moneys are 
due may institute a hypothecary action even though the 
other mortgagees do not join as plaintiffs ; if they do not 
they must be joined as defendants. Any such mortgagee 
whether a plaintiff or not will in the action be entitled to 
prove the amount due to him and if he does so the decree 
will order payment of a separate amount to him. Any of the 
mortgagees to whom payment is ordered by the decree may 
apply for execution and sale and the rights against the 
property of all the mortgagees to whom payment is ordered 
will be extinguished by the sale. The Court will have the 
power to make special orders in relation to the distribution of 
the proceeds of sale or their detention in Court for the purpose 
of protecting the rights and interests of the parties ; if a 
mortgagee has not proved his claim in the action before a 
decree he may prove it after decree, but if he fails to prove it 
within six months of the decree the delay should not prevent 
the other mortgagees who have proved their claims from 
obtaining payment from  the proceeds and the Court will make 
order accordingly (Clause 65 (1) ).

Difficulties have arisen in the past as to the terms on which 
a concurrent mortgagee should be allowed to purchase the 
land which is subject to a mortgage. Clause 65 (4) will 
provide that no mortgagee will be given leave to purchase

B 7
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except at or above the appraised value or the total amount 
due under the decree to the mortgagees to whom payment 
is ordered by the decree. Special provision is also made as to 
the amount of credit which will be allowed to any mortgagee.

154. Clause, 66 declares that a warrant or power of attorney 
to confess judgment in an action upon a mortgage will be of 
no force or effect. The reasons for our recommendation will 
be found in paragraph 43 above.

Clause 66 (2) seeks to resolve doubts as to the validity of 
decrees and sales in hypothecary actions in cases where 
consent to judgment was entered by proctors holding warrants 
of attorney under section 31 of the Code. These doubts have 
arisen owing to the fact that the prescribed form of warrant 
does not contain authority to consent to entry of a decree for 
the sale of the mortgaged land or for the actual amount found 
to be due upon the mortgage.

155. Clause 68 will declare that the provisions of Chapter 
XXVIII. of the Civil Procedure Code shall not apply in actions 
upon, a mortgage. We do not think it necessary that the 
plaintiff in such an action should be required to give security 
for costs. The institution of such an action is well within 
the Contemplation of parties at the time the mortgage is 
executed, and it is rarely if at all that the action can be said 
to be vexatious.

Part IV.

156. Clauses 69 to 72 contain provisions which will give 
effect to our recommendations for the creation in favour of 
approved oredit agencies of mortgages of land by the execution 
of instruments in simple form and the deposit of title deeds. 
The purpose and effect of these clauses have been explained 
in paragraphs 44 to 50 above.

Part V.

157. This part of the Ordinance will confer on approved 
credit agencies certain qualified rights of parate execution 
where mortgages of movable property are created in their 
favour. We have discussed in Chapter III. our reasons for 
makingrecommendations to this effect.

158. Where a mortgage of shares is created in favour of an 
approved credit agency in a prescribed form and the share 
certificates are deposited and the borrower executes a transfer 
or a transfer in blank of the shares by way of mortgage, the 
agency will by Clause 73 be given the power to sell the shares if 
the borrower makes default in payment. The power to sell 
can only be exercised after default has been committed by 
the borrower and one month’s time has expired after a special 
liotioe of demand is addressed to him. The address of the 
borrower will be specified in the instrument of mortgage and 
any change of address will be subsequently notified to the 
agency. The notice of demand must be sent to that address 
by registered post (Clause 74).

Clause 75 will confer validity on the completed transfer of 
shares which will become necessary when the power of sale 
is exercised. The agency must apply the moneys realised 
by the sale in satisfaction of the debt and pay any balance 
to the mortgagor ; if the moneys realised are insufficient to 
satisfy the debt the agency will be able to proceed aliunde 
(Clause 76).

Clause 78 confers on the borrower a right of action for 
damages in a case where the agency sells the shares otherwise 
than in the proper exercise of the power of sale. The provi
sions in the draft Ordinance as to the right to sell shares are 
not intended to enable the mortgagee to compel a company 
to register transfers otherwise than in compliance with the 
ordinary provisions of the company law. Saving provisions 
for this effect is in'Clause 79.

159. Clause 81 will confer on an approved credit agency 
in whose favour a mortgage of a fife policy has been executed 
the right to surrender the policy to the insurer in the event 
of default being committed by the mortgagor.

Clause 82 to 84 contain in regard to the giving of notice of 
demand, application of the amount of surrender value and 
the right of action for damages similar provisions to those 
which will obtain in the case of a mortgage of shares.

160. Clause 85 will confer on an approved credit agency 
the power to sell any corporeal movable subject to a mortgage 
in its favour if such movables are actually in the possession 
and custody of the agency. In this case also the exercise 
of the power will be conditional upon the mortgagor being 
in default and his failing to pay within one month of the issue 
of the notice of demand. Clauses 87 and 88 contain the 
necessary ancillary provisions.
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161. Glauses 89  to 95  deal with the assignment o f  book  
debts by  w ay o f  m ortgage in favour o f  an approved 
credit agency. “  B o o k  d eb t ”  is defined so as to  include a 
deb t w hich  com es in to  existence after the date o f  the m ortgage. 
Clause 9 0  declares th at th e  agency will be entitled to  recover 
the book  debts from  the person owing them on certain cond i
tions, nam ely th at n otice  should he given to  the person owing 
the deb t and th at the right to  receive paym ent should 
be exercised su b ject to  any  stipulations contained in the 
instrum ent o f  m ortgage.

W here a debtor m ortgages his book  debts it w ill ordinarily 
be  the intention  o f  the parties that he should be able to  carry 
on  his business as usual and to  recover debts which m ay from  
tim e to  tim e becom e ow ing to  him  in  the course o f  his business, 
and n ot that the m ortgagee should im m ediately after the 
execu tion  o f  the m ortgage proceed to  -make recovery o f  the 
debts. H ence the m ortgagee will n ot usually give immediate 
n otice  o f  the assignm ent to  the debtors but will on ly  d o  so 
w hen there is actual default and it  is necessary to  protect 
h im self against loss. Clause 9 4  provides that the assignment 
w ill n o t preclude the m ortgagor from  recovering any particular 
deb t until notice o f  the assignm ent o f  that deb t is actually 
g iven  to  the person w ho owes it. I t  m ay happen, however, 
that a m ortgagor even after default will attem pt to  make 
recovery  knowing fu lly  w ell that such recovery w ould  seriously 
prejudice the m ortgagee. The clause therefore contains a 
P roviso  under w hich  the m ortgagee will be able, im m ediately 
upon  filing an action  for  the enforcem ent o f  the assignment, 
to  obta in  an in junction  restraining the assignor from  recover
ing any  debt as w ell as an - order which w ill enable the 
m ortgagee to  take possession o f  the necessary books.

P a rt V I .

162. This P art seeks generally to  confer on  m ortgagees 
o f  m ovables such protection  as can practioally be afforded 
against attem pts b y  the m ortgagor to  deprive him  o f  his 
security

One o f  the m eans b y  w hich  the safeguard can  be  afforded 
is b y  providing for  the appointm ent o f  a R eceiver. Such 
a course w ould h ow ever n ot be practical in m ost cases. I f  
som e on ly  o f  the articles on  any premises have been  m ortgaged, 
it w ou ld  be difficult' to  ju stify  the appointm ent o f  a R eceiver 
to  take charge o f  all the articles on  the premises, nor w ould  
such a course b e  practicable. T he only case where the 
appointm ent o f  a R eceiver w ould be both  p ractica l and 
equitable is the case where all the goods in specified prem ises 
have been m ortgaged. This w ould include the case where 
the entire stock  in  trade in any  premises are su b ject to  
m ortgage.

Clause 96  provides th at in such a case the m ortgagee w ill be 
entitled, on instituting an action  for the enforcem ent o f  his 
m ortgage,to obtain  an order for  the appointm ent o f  a R eceiver. 
The provisions o f  Clauses 97 to  101 which deal w ith  the pow ers 
and duties o f  a R eceiver, the paym ent o f  m oneys, in to Court, 
and the application  o f  such m oneys are similar to  those in the 
earlier sections in  Part I I .  w hich  apply  in a case where an 
appointm ent is m ade o f  a  R eceiver o f  m ortgaged land.

163. As w e h ave stated in  paragraph 72, a  m otor car is 
property  w hich (ow ing to  the requirem ents as to  registration 
and licensing im posed b y  other law) is readily  identifiable. 
I f  a m otor car has been  m ortgaged and the m ortgage is 
registered, it w ill be  ft m atter o f  n o  difficulty for  a th ird  party 
to  ascertain from  th at register that it is subject to  a m ortgage. 
A  prospective bu yer o f  a  m otor car has in  any  event to  obtain  
the certificate o f  registration from  the registered ow ner and to  
transm it it to  the Com missioner o f  M otor T ransport together 
w ith  a  notice o f  transfer in  order that he m ay be  registered as 
the new  owner. I t  appears to  us therefore that the appropriate 
register in .which an entry as to  a  m ortgage should be m ade is 
the register m aintained under the M otor Car Ordinance, 
N o. 45 o f  1938. I f  such an entry is made inspection  o f  it 
w ould clearly show  whether or n ot a particular, m otor car has 
been m ortgaged.

Clause 102  w ill enable the instrument o f  m ortgage to  be 
registered b y  the Com missioner o f  M otor Transport. In  
addition  to  the certificate o f  registration m ay also be  presented 
at the same tim e and i f  so, the Commissioner will m ake an 
endorsem ent on  it  to  the effect that the m otor car. has been 
m ortgaged. O nce registration has been effected an y  third 
party  w ho proposes to  b u y  the m otor car or acquire an y  other 
interest in it will have a ready m eans o f  ascertaining whether 
it is subject to  a  m ortgage and accordingly it  is proper that 
the m otor car, notw ithstanding a sale or other disposition, 
should remain subjeot t o  the_ m ortgage. This result w ill be 
ach ieved b y  Clause 10 3 . '
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164. Clause 105  w ill provide that i f  any  m ortgaged 
movables are seized in  execution  o f  a decree the m ortgagee 
will have the right to  apply  to  Court for an order staying the 
sale under the seizure and directing the property  to  be  sold 
by  an auctioneer appointed b y  the Court. In  this w ay the 
mortgagee w ho becom es aware o f  the seizure can protect 
himself not on ly  against the likelihood that a  low  price will be 
fetched at a F iscal’s sale, but also against the possibility  
that he m ay be denied recourse to  the proceeds o f  the sale 
under the seizure. W hen  the sale takes place, the m ortgagee’s 
rights will be converted to  rights against the proceeds o f  the 
sale. He will be able to  prove the am ount due to  h im  under 
the mortgage and to  obtain  paym ent o f  it from  the p ro ce e d s ; 
i f  tho amount is ascertainable and is certain to  fall due upon 
the effluxion o f  tim e he will be able to  recover it at once.

165. Clause 106  contains provision  on  similar lines for a 
case where the owner o f  m ortgaged m ovables is declared 
insolvent. T he m ortgagee, i f  he intervenes in the insolvency 
proceedings can have the m ovables sold and the am ount o f  
his claim determ ined and w ill have a preferent right to  the 
paym ent o f  his claim  out o f  those proceeds. The provisions 
o f  Clauses 96 to  106 w ill n ot be applicable to  any m ortgage 
created before the new  Ordinance comes in to operation—  
(Clause 109).

166. Clause 108  provides th at in the usual case a  decree 
in an action on  a m ortgage o f  m ovables will be enforced b y  
seizure and sale o f  the m ovables in the ordinary w ay under the 
Civil Procedure Code. The sale o f  the “  right, title and 
interest ”  o f  a m ortgagor in goods which are n ot under the 
physical control o f  the auctioneer or fiscal w ill n ot be a 
satisfactory proceeding.. Seizure means physical control 
and carries w ith  it an assurance o f  delivery. The Court will 
however, be  given  the pow er in an appropriate case to  direct 
that the property  be  sold w ithout being seized. I f  it does 
so it will g ive directions as to  the manner and conduct o f  the 
sale and other necessary matters.

Part V I I .

Clause 110 to  113.

167. Under the R om an  D utch  Law (vide 37 N . L . R ., '
page 157) the tacit h ypothec g iven to  a landlord over the goods
o f  his tenant for arrears o f  rent m ay be enforoed on ly  through 
judicial process. The application o f  this principle gives rise 
to  a  practical difficulty in that the goods m ay be  rem oved 
before the landlord can obtain  the necessary sanction  o f  Court. 
Again the hypothec under the Rom an D utch  L aw  attaches 
n ot only to  the goods o f  a tenant but also to  other goods 
found upon the premises in particular circum stances. A  
landlord has also the right o f  "  quick pursuit ”  b y  means o f  
which the hypothec can be m ade effective against goods 
subject to  it even after they have been rem oved  from  the 
premises. The law governing the tw o latter m atters is o f  a 
somewhat com plicated nature and its practical application  
leads to doubts and difficulties. The landlord m ay  under 
an honest bu t mistaken impression that certain goods are 
subject to  a hypothec or that he has a right to  pursue them  
after they have left the premises, find that he has exceeded his 
rights and .rendered h im self liable to  an action  for  damages.

168. I t  is unnecessary to  consider .the merits and dis
advantages o f  the R om an  D utch  principles as com pared w ith  
those obtaining for instance under the English Law . A ll 
that is needed is that our law  should expressly specify  the 
goods to  which the landlord can have recourse and prescribe 
some means whereby w ithout undue disadvantage to  all 
parties he can o f  effectively have such recourse.

The ob ject which the law  should achieve is that ethe goods 
will in the event o f  decree being entered against the tenant be 
available to  satisfy that decree. W e think it unwise that the 
landlord should be allowed to  take steps for this purpose 
without the intervention o f  the Court. This w ould  m ake the 
landlord a judge in  his ow n cause and perhaps g ive occasion  
for breaches o f  .the peace. Som e authority from  the Court 
is therefore necessary, but in order to  be effective the authority 
should be  given at an early stage o f  the' proceedings upon an 
ex parte application  supported b y  an affidavit o f  the landlord. 
W e have considered whether it is necessary that the Court 
should authorise the landlord to  take actual physical possession 
o f  the goods and detain them  during the pendency o f  the action  
but we d o  n ot th ink that this course is essential. N or is it 
proper that the right o f  physical detention should be given 
to  the landlord at a stage before the m atters in  dispute have 
been judicially  investigated,
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169. A ccord in g ly  we recom m end (Clause 110) th at i f  the 
rent is unpaid for  one week after dem and a landlord, im m edi
ately on  filing an action  for  arrears o f  rent, will be  able to  
obtain  ex  parte and in junction  restraining the tenant from  
rem oving any goods while the in junction is operative.

T he right o f  the landlord to  obtain  an iiijunction is no 
d ou bt o f  a different nature to  the right o f  actual physical 
detention  but the protection  afforded to  the landlord b y  the 
grant o f  an in junction  w ill be adequate. I t  is our experience 
th at cases o f  disobedience to  injunctions are rare in this 
country.

This w ill prevent any  goods whatsoever from being rem oved 
whether or not th ey  are goods to  which the landlord is entitled 
to  have recourse. H ence it will be necessary to  enable a 
th ird party  to  m ake an application  in respect o f  goods alleged 
to  be  his and to  obta in  an order permitting their removal. 
Such an order w ill be m ade after notice to  the landlord.

170. W e.recom m end  (Clause iii.) that all goods belonging 
to  a tenant and all household goods in the premises which 
belong to  any m em ber o f  his fam ily  w ho resides w ith him  will 
be liable to  seizure in  execution  o f  a decree for rent. I f  other 
goods belonging to  a th ird party  are on  the premises and are 
seized b y  the landlord in  execution  o f  his decree it is not 
equitable that he should be liable in  damages. H e would 
ordinarily  act on  the presum ption  that the goods on  the 
premises belong to  the tenant.

171. Since our recom m endation  is that the provisions 
m ade in  sections 110 and 111 should be substituted for  those 
applicable under the R om an -D u tch  Law , Clause 112 expressly 
provides that the rights conferred b y  the form er tw o clauses 
are the only rights w hich he w ill have in respect o f  goods 
on  the premises. Saving provision  is however m ade so as to  
preserve intact the right o f  the landlord to  seize in  execution  
o f  the decree, goods o f  the tenant (other than goods on  the 
premises) which are liable to  seizure under the C ivil Procedure 
Code.

172. The effect o f  the definition in Clause 113 will be  that 
the landlord can have recourse against all household goods 
w hich  belong to  the w ife or any child o f  the tenant residing 
w ith him  or o f  any  relative or other person dependent on  the 
tenant and residing w ith  him . This m ay at first sight appear 
som ewhat arbitrary, but in  the absence o f  such a provision  
it is always open  to  a  tenant to  set up a false p lea th at parti
cular goods do n ot belong  to  him. M oreover, i f  a  m em ber o f  
the fam ily  o f  the tenant w ho resides w ith  him on  the premises 
is possessed o f  household goods w hich are kept on  the premises, 
it is n ot inequitable th at recourse to  such goods should be 
available to  the landlord  in  the event o f  rent n ot being paid.

173. The ^existing law  under w hich the rights o f  parties 
are uncertain, is fou n d  to  be  difficult o f  application in  practice. 
U nder our recom m endations the law  will be free from  un
certainty, and such departure as w e have m ade from  the 
existing law will n o t bear hardly  on  either landlord or tenant.

174. The purpose for w hich  Clause 114 has been included 
in the draft has been explained in  paragraph 51 ab ove .” .

J . H . B. N ihill,
C olom bo, 14 O ctober, 1946. Legal Secretary.

MINUTE.
The following Draft o f a proposed Ordinance is published for 

general information:—
An Ordinance to amend the Civil Procedure Code. Voi. II.

page 428.
B E  it enacted b y  the G overnor o f  Ceylon, w ith  the advice 

and consent o f  th e  State Council thereof, as follow s :—

1. This Ordinance m ay  be cited  as the C ivil P rocedure short title 
Code (Am endm ent) Ordinance, N o. o f  194 , and shall and date of 
com e in to  operation on such date as m ay be appointed b y  the operation. 
G overnor by  P roclam ation  published in the Gazette.

2. Section 30 o f  the Civil Procedure Code (hereinafter 
referred to  as (“  the principal Ordinance ” ) is hereby am ended 
b y  the addition, at the end o f  that section, o f  the follow ing :—  

“  N o appointm ent under this section  shall be  o f  any  force 
or effect for the purpose o f  enabling or authorising process 
to  be served on  an agent so appointed in  an y  action  to  
recover m oney due upon  the mortgage p f im m ovable 
property  ” ,

Amendment 
o f section 30 of 
Chapter 86.
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Insertion of new 
section 30a 
in principal 
Ordinance.

“ Agent to 
accept 
service m 
action upon 
mortgage of 
immovablo 
property.

Amendment 
of section 60 
of the principal 
Ordinance.

3. The follow ing new  section is hereby inserted im m ediately 
after section 30 o f  the principal Ordinance and shall have 
effect as section 30a o f  that Ordinance :—

30a  (1) The m ortgagor o f  any  im m ovable property  m ay 
make application for the registration o f  the address o f  any 
proctor or any person for the service o f  process in an y  action  
upon the m ortgage. The application shall be m ade sub
stantially in the form  N o. 1 1 a  in the second schedule hereto.

(2) the address for  service shall be registered in  or in  
continuation o f  the fo lio  in which is registered the m ortgage 
o f  the im m ovable property.

(3) where the applicant declares in his application  that 
a previously registered address is cancelled, the Registrar 
shall make a new  entry in the register and cancel the 
registration o f  the previous address.

(4) the fee for registration o f  the address for service or 
for a change o f  such address shall be fifty  cents, w ith  an 
addition o f  ten  cents for each folio  after the first in  w hich 
the address is to  be registered.

4. Section 60 o f  the principal Ordinance is am ended b y  the 
addition, at the end o f  that section, o f  the follow ing p r o v is o ;—

“  Provided, how ever, that where such a return is m ade b y  
the Fiscal in an action  for the recovery o f  m on ey  due o n 1 
the mortgage o f  im m ovable property, the Court shall n ot 
under the preceding provisions o f  this section  have the 

• pow er to  prescribe any other m ode o f  service as an equ i
valent for  personal service, but the follow ing provisions 
shall apply whether or n ot the Court is satisfied that the 
defendant is within the Island :—

(a) i f  the Court is satisfied upon  a certificate filed in th at
behalf b y  the P roctor for the pla in tiff th at the 
m ortgagor has n ot registered an address for  service 
under section 30a , or i f  such an address having been 
registered the Court is satisfied that the Fiscal 
was unable to  effect service on  such agent under 
section 64a , the Court shall u pon  application  
m ade by  the plaintiff, order that copies o f  the 
summ ons in  such language as the Court n iay  
consider appropriate shall be affixed b y  the Fiscal 
in at least three conspicuous places upon  the 
m ortgaged property  and at the Court house, and 
m ay in its discretion direct such other acts or things 
to  be done as the Court m ay consider appropriate 
(including in a case where an address has been 
registered under section 30a , the sending o f  a 
co p y  o f  the sum m ons by  registered p ost to  that 

' address).
(b) service effected in the manner specified in  paragraph

(a) shall be  deem ed to  be service on  the defendant.

5. Section 64 o f  the principal Ordinance is hereby am ended
„, , . , b y  the addition  th ereof o f  the follow ing :—of the principal "

Ordinance. “ N othing in  the preceding provisions o f  th is section
shall be deem ed to  authorise summons in  an action  to  recover 
m oneys due on  a m ortgage o f  im m ovable property  to  be  
served on  an y  agent appointed under section  30 or  on  any  
proctor holding a  warrant or a power o f  attorney under 
section 31.”

Amendment 
of section 60

Insertion of new 
section 64a in 
the Principal 
Ordinance.
“ Service on 
agent in-mort- 
gage action.

Amendment of 
section 66 of 
the principal 
Ordmance.

Insertion of 
new section 
327a  in the 
Code.

Power to 
direct 
possession 
where claim 
of person 
resisting or 
obstructing 
is frivolous 
or vexatious.

6. The follow ing new  section is hereby inserted im 
m ediately after section 64 o f  the principal O rdinance and 
shall have effect as section 64a  o f  that Ordinance :

W here the m ortgagor has registered the address o f  an 
agent under section 30a , service o f  sum m ons m a y  be m ade 
on  such agent and shall be  sufficient. ”

7. Section 66 o f  the principal Ordinance is hereby am ended 
as fo llo w s :

“  (a) b y  the om ission o f  the words ‘ to  recover m oney due 
on  a m ortgage secured upoh im m ovable property , 
or ’ ;

(b) b y 1 the. om ission o f  all the words from  ‘ bu t w ithout 
prejudice ’ to  the end o f  that section ” .

8. T he follow ing new section is hereby inserted im m ediately 
after section 327 o f  the principal Ordinance, and shall have 
effect as section 327a  o f  th at Ordinance :—

327a . I f  the resistance or obstruction was occasioned b y  
a  person other than  the judgm ent debtor and the Court 
finds that the claim  o f  such person to  be in  possession o f  the 
property, whether on  his ow n account or on  account o f  
som e person other than the judgm ent debtor is frivolous 
or vexatious, the Court m ay b y  order d irect the judgm ent 
creditor to  be p u t into possession o f  the property  :
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T h e person againt w hom  such order is passed m ay w ithin 
one m onth institute an action  to  establish the right w hich  
he claim s to  the possession o f  the property, bu t su bject 
to  the result o f  such action, i f  any, the order shall be 
final.

9. Chapter X L V I. o f  the principal Ordinance is hereby Repeal of 
repealed. Chapter X L V I .

of the principal
. Ordinance.

Objects and Reasons.

This am endm ent o f  the Civil Procedure Code was recom 
m ended for enactm ent b y  the M ortgage Commission in 
Sessional Paper V . o f  1945. The objects and reasons which 
were explained in the Com m ission ’s R eport are reproduced 
below  :—

“  175. W e recom m end for enactm ent the draft Ordinance 
to  am end the Civil Procedure Code . . . .

176. In  order th at credit on  m ortgages should flow easily 
it is necessary, as w e have stated earlier, that mortgagees 
should feel free from  undue embarrassment in the recovery 
o f  their loans. One respect in w hich an im provem ent should 
be effected in this direction  is b y  am endments o f  the Civil 
Procdure Code in  regard to  the service o f  summons.

U nder the existing law  i f  personal service cannot be 
effected because a defendant is evading service, or because 
w ith ou t any attem pt at evasion on  his part the defendant 
cannot be found, the Court can, under section 60 o f  the Civil 
Procedure Code, order substituted service. Such service m ay, 
how ever, be ordered on ly  where a Court is satisfied that a 
defendant is w ithin the Island. I f  he is outside the Island 
leave m a y  be obtained fo r  serving him  with sum m ons in w hat
ever part o f  the w orld  he m ay be, bu t it is obviou sly  im possible 
for  a  m ortgagee w ho does n ot know  where a m ortgager is 
to  take any action. The m ortgagor m ay m ove from  place to  
place. In  any  event i f  at a subsequent date the m ortgagor 
challenges the fa ct o f  service reported b y  a process server 
in a foreign country, the m ortgagee will find it very  cjifficult 
to  obta in  the necessary evidence to  m eet the challenge. W e 
think, therefore, that m ore reasonable facilities for  service 
should be afforded t o  the m ortgagee. In  doing so the interests 
o f  the m ortgagor m ust also be safeguarded and provision  
m ust be  m ade w hereby a prudent m ortgagor could  assure 
h im self that in the event o f  an action  notice o f  it will reach 
him.

W e  recom m end (Clause 3) that it should be possible for  a 
m ortgagor to  register the address o f  a proctor or other person 
on  w hom  service can b e  effected. W e think this measure 
will afford com plete protection  to  a prudent m ortgagor. I f  
the m ortgagor does n ot take advantage o f  this facility  for the 
registration o f  the address o f  an agent, and i f  personal service 
cannot be effected on  him , the Court will be able to  order 
substituted service, w hether or n ot the m ortgagor is resident 
in the Island.

W e  recom m end that the Court should have the pow er to  
order substituted service in  the manner thought m ost 
appropriate b y  the Court in  the circumstances o f  each case, 
bu t th at in all cases, w hatever m ode o f  service is prescribed, 
n otice  o f  the action  should be affixed in conspicuous places 
on  the land (Clause 4.) The m ortgagor who does n ot actually  
live on  the land w ill in the ordinary course o f  events have 
som e person in possession o f  the property  on  his beh alf w ho 
will becom e aware o f  the notice. W e  recom m end that before 
substituted service in th is w ay is ordered b y  the Court it 
should be satisfied b y  the certificate o f  a p roctor th at the 
m ortgagor has n ot left the address o f  an agent for  service 
o f  summons. W e  think that the recom m endation we have 
m ade strengthens the position  and gives added security to  
both  the m ortgagee and the m ortgagor. The existing p rov i
sion for  substituted service m ay cause hardship particu larly 
in case where a F isca l’s process server w ithout adequate search 
reports that the m ortgagor is n ot to  be found. There is 
no m eans at present b y  w hich a m ortgagor can protect h im 
self against such a  report and a form  o f  substituted service 
ordered thereafter w hich does n ot reach him.

177. W e w ould  m ake reference here to  a provision  to  be 
fou n d  in section 30 o f  the Civil Procedure Code similar to  
the one we have suggested in paragraph 176 above, but 
inadequate for the purpose. The section provides for  an 
appointm ent in  writing o f  “ an agent to  accept service o f  
process ” . T o  be  effective the appointm ent m ust contain 
an address at w hich  service m ay be made and the original 
or the duly  attested cop y  m ust be filed in Court. I t  is not
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clear from  the section in which o f  the several Courts in the 
Island the instrum ent m ust be filed, and even  i f  the Court 
be known there is no provision  for a register b y  the inspection  
o f  which the fact o f  the existence or absence o f  an appoin t
m ent can be readily  ascertained. Our recom m endation  
(effect is given to  it in Clause 3) is that a special section 30a  
be enacted providing that the address o f  th e , agent o f  the 
mortgagor will be registered in  the folio  in which the m ortgage 
itself is registered. A s a consequential am endm ent Clause 2 
will provide that the present provisions in section 30 o f  the 
Code will not apply  to  an action  upon a m ortgage o f  im m ovable 
property.

178. C la u s e , 5  is designed to  m ake an am endm ent in  section 
64 o f  the Code consequential upon Clause 2 o f  this B ill and 
upon the declaration in  Clause 66 o f  the draft Ordinance in 
Appendix 1 which declares that a pow er o f  attorney to  
confess judgm ent will be o f  no effect in a m ortgage action.

179. In  order to  im plem ent the new section  30a , Clause 7 
will insert in the Code a new  section w hich  w ill authorise 
service to be effected on  the agent appointed b y  the m ortgagor 
under that section.

180. Section 66 o f  the Code provides th at in  a m ortgage 
action or in  an action  to  obtain  relief respecting or com pensa
tion  for wrong to  im m ovable property, service m ay  be m ade 
“  on any agent o f  the defendant in  charge o f  the p ro p e rty ” . 
This section is liable to  abuse to  the prejudice o f  a m ortgagor. 
The plaintiff w ho know s w ho th e  actual agent is m ay  cause 
the summons to  be served on  another person and support the 
service b y  plausible evidence w hich  the Court will n o t be in  a 
position to  reject in the absence o f  the m ortgagor and his 
actual agent. T he p la in tiff m ay  find it  difficult to  ascertain 
w ho the actual agent is and in such event the tem ptation  to  
proceed in a similar m anner to  that just m entioned w ould be 
very  great. Courts are usually satisfied b y  an affidavit 
from  the plaintiff to  th e  effect that “  to  the best o f  his know 
ledge and belie f ”  the person served is the agent o f  the m ort
gagor, and even  where such a statement is deliberately false 
there is insufficient m aterial for  a  prosecution.

W e consider therefore that this section is in need o f  am end
m ent. I t  is unnecessary how ever, so far as m ortgage actions 
are concerned, to  effect the amendment, because the new 
provisions w hich  we have recom m ended for substituted 
service on  a  m ortgagor b y  the posting o f  notices and other 
means w ill a fford  an adequate alternative. Clause 6 will 
therefore m ake section  66 o f  the Code inapplicable in a m ortgage 
action.

181. Section  327 o f  the Code provides that where there is 
resistance to  a Fiscal seeking to  deliver possession o f  land 
to  a judgm ent creditor and the Court is satisfied that the 
resistance is offered b y  a person other than the judgm ent 
debtor c l a i m i n g  i n  g o o d  f a i t h  to  h e  i n  p o s s e s s io n  o f  t h e  p r o p e r t y ,  

the Court w ill d irect the petition  o f  com plaint to  be  registered 
as a plaint betw een the decree holder and the claim ant. N o 
provision  how ever is m ade for the case where the obstruction  
offered b y  a person other than the judgm ent deb tor is found 
b y  the. Court to  have been o f fe r e d  i n  h a d  f a i t h .  This defect 
is one' w hich gives rise to  difficulty and delay n o t on ly  in 
m ortgage actions bu t also in  ordinary cases where land is sold 
in execution  o f  a decree. W e are directly concerned w ith  the 
section on ly  in so far as it applies in a m ortgage action, but 
we feel justified in recom m ending a general am endm ent 
since the sections clearly need it. The o b je ct o f  C l a u s e  8  

is to  introduce into the Code a new section  327 a  providing 
that where the resistance or obstruction  is occasioned b y  a 
person other than the judgm ent debtor and the Court finds 
that his claim  to  possession is frivolous and vexatious the 
C ouft m ay direct the judgm ent creditor to  be put in  possession. 
The new section w ill also contain provision  similar to  that 
found in section 330 o f  the Code whereby the person ejected  
will have an opportu n ity  w ithin one m on th  to  institute an 
action  to  establish his right to  possession.

182. The principal purpose o f  sections 646 to  649 o f  the 
Code is to  im pose a  sanction (that o f  sequestration o f  the 
m ortgaged property) in a case where the defendant evades 
summons. These provisions are som ewhat harsh and open  
to  abuse. M oreover the other am endments w e have suggested 
in  the Code are adequate to  deal w ith  evasion. There will 
therefore be n o  need for the application o f  the provisions o f  
these sections, and the ob ject o f  Clause 9 o f  the d raft Ordinance 
is to  repeal them  ” .

J. H . B . N ih il l , 
Legal Secretary.Colom bo, 14th O ctober, 1946.
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M I N U T E .

T h e  f o l l o w in g  D r a f t  o f  a  p r o p o s e d  O r d in a n c e  is  p u b lis h e d  f o r  
g e n e r a l  i n f o r m a t i o n :—

' L. D.—O. 45/46
A n  Ordinance to am end the Ceylon Post Office Savings 

Bank Ordinance, No. 18 o f 1941.
B E  it enacted b y  the G overnor o f  Ceylon, w ith the advice 

and cosent o f  the State Council thereof, as follows :—

1. This Ordinance m ay  be cited as the Ceylon Post Offico Short titlo. 
Savings B ank (A m endm ent) Ordinance, No. o f  1946.

2. Section  7 o f  the Ceylon P ost Office Savings Bank Amendment of 
O rdinance, N o. 18 o f  1941, is hereby amended as follow s :—  soction 7 of

(1) b y  the substitution , for  sub-section  (2), o f  the following Or<l|ni)nec
new s u b - s e c t i o n • No. 18 of 1941.

“  (2) N o  interest shall be payable—
(a) on  an y  am ount in deposit which is less than 

the am ount prescribed as the minimum 
am ount on  w hich  interest is payable ; or

(b) on  the sum , i f  any, b y  which an am ount in 
deposit exceeds the am ount prescribed as 
th e  m axim um  am ount on w hich  interest is 
payable . ”

• and
(2) b y  the insertion, im m ediately  after sub-section  (2), o f

the fo llow in g  new  sub-section  :—
“  (2a ) Interest shall be  payable on ly  on  such 

com plete unit or  units o f  a prescribed sum  as m ay  be 
com prised in  th e  am ount in  deposit. ”

O b j e c t s  a n d  R e a s o n s .

U nder section 7 (2) o f  the C eylon  P ost Office Savings Bank 
Ordinance, N o. 18 o f  1941, interest is not to  be  pa id  on  any 
deposit w hich is less th an  five rupees. T h at section  also 
stipulates that interest is payable  on ly  on  each  com plete 
unit o f  five rupees form in g part o f  a deposit. This m inim um  
deposit and the u n it o f  five rupees referred to  in  the section 
are to  be increased in  a short while to  ten  rupees. As it  m ay 
be necessary to  v a ry  from  tim e to  tim e, the m inim um  deposit 
on  w hich  interest is payable  and the unit on  w hich  interest is 
calculated and paid , and as each such variation  in  the present 
state o f  the law  w ill in volve  an am ending O rdinance, pow er is 
taken  b y  this B ill to  prescribe for  these m atters b y  regulation.

2. This B ill also includes a provision  b y  w hich  it  is 
possible to  fix  b y  regulation  the m axim um  deposit on  w hich 
interest is payable.

J. L. K otelawala,
M inister for  Com m unications and W orks.

C olom bo, O ctober 30, 1946

DISTRICT AND MINOR COURTS NOTICES.
IN terms of Section 19 (2) of the Rural Courts Ordinance, No. 12 

of 1945, I do hereby notify that the office of the Divisional Revenue 
Officer, Vavuniya North, at Oddusuddan will be the court-house 
of the Nedunkemi Rural Circuit Court from November 1, 1946, to 
January 31, 1947.

District Court, V. S. 0 1 xaw a  ri> a n a .
Vavuniya, October 19, 1946. District Judge.

NOTICES OF INSOLVENCY.
In the District Court of Colombo

No. 5,703. In the matter of the insolvency of Joseph Perera 
Insolvency. Sandanayaka of 617. Mirihana,-insolvent;.

NOTICE is hereby given that a meeting of the creditors of the 
above-named insolvent will take place at the sitting of this court at 
10.45 in the forenoon on November 8, 1946, for the examination of 
the insolvent.

B y  order o f  court. M . N . P ib r is .
October 29, 1946. Secretary.

In the District Court of Colombo.
No. 5,716. In the matter of the insolvency of Christopher Lloyd 

Insolvency. Fonseka of S9, Pickerings , road, Kotahena, 
Colombo, insolvent. [ / f

WHEREAS the above-named Christopher LPivd Fonseka has 
filed a declaration of insolvency, anfi-a petition for the sequestration 
of his estate has also beemflled by N. Shelton Perera of Station road, 
Kelaruya, under the Ordinance No. 7 of 1853 ■ Notice is hereby 
given that the said court has adjudged the said Christopher Lloyd 
Fonseka insolvent accordingly ; and that two public sittings of the 
court, to wit, on November 29, 1946, and on December 13, 1946,

B  8

will take place for the said insolvent to surrender and conform to, 
agreeably to the provisions of the said Ordinance, and for the taking 
of the other steps set forth m the said Ordmance, of which creditors 
are hereby required to take ntoice.

B y  order o f  court, M . N. P ie r is ,
Secretary.

October 18, 1946.

In the District Court of Colombo.
No. 5,717. In the matter of the insolvency of J. D. Peter of 

Insolvency. 47/11, Station passage, Slave Island, Colombo, 
insolvent.

WHEREAS the above-named J. D. Peter has.tiled a declaration 
of insolvency, and a petition for the sequestratiĝ i of his estate has 
also been filed by D A. Doliglas of 109, Stewart street, Colpetty, 
Colombo, upper the Ordinance ‘NoV 7 of 1853 : Notice is hereby 
given that tp^said court has- adjudged the said J. D. Peter insolvent 
accordingly, tmd*''that two public sittings of the court, to wit, on 
December 6r-1946, and on December 20, 1946, will take place for 
the said msolvent to surrender and conform to', agreeably to the 
provisions of the said .Ordmance, and for the takmg of the other 
steps set forth in the said Ordinance, of which creditors are hereby 
requu-ed to take notice.

By order of court, M. N. Pieris, 
Secretary

October 24, 1946.

In the,District Court of Kandy.
No. I. 123. In the matter of the insolvency of Dianysius Sena- 

nayake of&Caphy. ^
NOTICE is hereby given thm a meeting of the creditors of the 

above-named insolvent will take place at the sitting of this court 
on November 26, 1946, to consider the granting of a certificate of 
conformity to the above-named msolvent.

B y  order o f  court, T . J. M. F e r n a n d o ,
October 29, 1946. Secretary.
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NOTICES OP FISCALS’ SALES.
( A V '■ 'V? ' '  Western Province.

' În the District Court of Kalutara.
(1) TJduwage Ai^aolis Appuhamy, (2) Bonaragama. Vidanelage 

James Appuhamy, both of Uratudawa.....................Plaintiffs.
No. ■24f339'.'" Vs.

(1) Singha Bahu Aratchige Garlis Appuhamy, (2) ditto Albi 
Singho, both of Kesellenawa, (7) Amaratunga Jayanens alias 
Dinoris of Detagoda................................................ Defendants.
NOTICE is hereby given that on Saturday, December 7, 1946, at 

10 o’clock in the forenoon, will be sold by public auction at the 
respective premises the right, title, and interest of the said 1st, 
2nd and 7th defendants m the following property for the recovery of 
the sum of Rs. 1,760 65, to w i t R s .  990 damages and Rs. 770 65 
costs, viz. :—

(1) All that undivided 1/16 share belonging to the 1st and 2nd 
defendants and undivided J share belongmg to the 7th defendant of 
the field called Kanuketiya situated at Kesellenawa in Munwattabage 
pattu of Raigam korale, Kalutara District, Western Proivnce; 
bounded on the north by Panaduragewatta, east by Ramarade- 
kumbura, south by another land called Kanuketiyekumbura, 
west by Medagodademya; and containing m extent about 2 pelas 
and 5 kurrnes of paddy sowmg.

(2) All that undivided 15/288 shares belongmg to 1st and 2nd 
defendants of the land called Wilakumbura alias Wewakumbura 
situated at Kesellenawa aforesaid; bounded on the north by 
Kalderakumbura and Tumpela, east by Crown forest, south by 
Irawellekumbura, west by Crown land ; containing m extent about 
1 amunam of paddy sowing.

(3) All that undivided 15/288 shares belongmg to the 1st and 
2nd defendants of the land called Pahala Ramaradekumbura 
situated at Kesellenawa aforesaid; bounded on the north by 
Kudaralalagewatta, east by Goandige Irawalla, south by Delwagure- 
kumbura, west by Ihalaramaradekumbura; and containing m 
extent about 2 bushels of paddy sowmg.

(4) All that undivided 21/288 shares belongmg to the 1st and 2nd 
defendants of the land called Heen Irawallekumbura situated at 
Kesellenawa aforesaid; and bounded on the north by Goandigê  
watta, east by Kurunde Irawalla, south by Kurunduwatta, west 
by Palle Keiyakumbura ; and c'ontammg in extent about 2 pelas of 
paddy sowmg.

(5) All that undivided 17/192 shares belonging to. 1st and 2nd 
defendants of the land called Bopekumbura situated at Kesellenawa 
aforesaid ; bounded on the north by Demya worked by Tambiappu, 
east by Henadiragedemya, south by Kurundekumbura, west by 
Paluwatta alias Gamagewatta; containing in extent about 3 pelas 
of paddy sowing.

(6) All that undivided 31/192 shares belonging to 1st and 2nd 
defendants of the land called Maha Irawallekumbura situated at 
Kesellenawa aforesaid ; bounded on the north by Kurundekumbura, 
east by Henadiragewatta, south by Heen Irawalla, west also by 
Heen Irawalla ; containing m extent about 2 pelas of paddy sowmg. ,

(7) All that undivided {- share belonging to the 1st and 2nd 
defendants of the land called Mahawatta alias a portion of Makulu- 
gahawatta together with the entire tiled house standing thereon, 
situtaed at Kesellenawa aforesaid; bounded on the north by high 
road, east by IJdupitawatta, south by a portion of this land, west by 
Medagodawatta ; containing in extent about 1 acre.

(8) All that undivided \ share of a portion of Dawatagahawatta 
and of the rubber plantation and of the tiled house standing thereon 
belongmg to the 7th defendant, situated at Detagoda in Munwatta
bage pattu aforesaid ; bounded on the north by Midellagahademya, 
east by mam road, south by Batadombagahawatta, and west by a 
portion of the same land called Dawatagahawatta; containing in 
extent about 1 acre.

(9) All that undivided 1/10 share of the land and £ share of the 
rubber plantations belongmg to the 7 th defendant of the land called 
Wewakumbura' situated at' Detagoda aforesaid ; bounded on the 
north by Batadombagahawatta and Palliyewatta, east by high 
road, south by Warakawela, and west' by Maragahawatta ; contain
ing in extent, about 1 acre and 2 roods.

(id)' Adi that undivided 33/960 shares belongmg to the 1st and 2nd 
defendants of the land called Maragahawatta situated at Detagoda 
aforesaid; bounded on the nortlp by, Kahatagahawatta, east by 
Batadombagahawatta and Wewakumbura, ' south by Waduwa- 
kumbura, and west by Pitamullekumbura and Gallellekumbura; 
containing m extent about 1 acre.

(11) All that undivided | share belonging to the 2nd defendant 
of the , land , called Polwatta situated at Kesellenawa aforesaid ; 
bounded on the, north by Ratugahawatta, east by Miriswatta and 
Diganewatta, south by Kekirawatta, and west by Egodagewatta 
and Waduwakumbura ; containing m extent about 2 acres.

Fiscal’s Office,
Panadure, October 26, 1946.

B. D. Fernando, 
Deputy Fiscal.

Eastern Province.

In the District Court of Trincomalee.
Pitchaithamby Vansaithamby of Thoppur...................  Plaintiff.

No. 2,665. -----x Vs.
11) Kayathurmpa wife-of Sa^akulewai, (2) Segumohitheen 

Nachia.w3j§,bf Pekirtamby, (3p Asiathumma wife of Sahathu 
Mohaimffathu, alls of Thoppur m\Trincomlee, legal heirs of the 
estate of tl01alfe*Mmion Nachia wiVow Mohideen Pichchai 
late of Thoppur/ A ............................ Defendants.
NOTICE is hereby given that on qfa’turday, ’November 30, 1946, 

at 11 -30 in the forenoon, will be sold By public auction the following 
properties',inr the recovery of the suyn of Rs. 646 -35, with further

interest thereon on Rs., 465 at i8 per cent, from May 4, 1945, till 
August 28, 1945, and thereafter with legal interest on the aggregate 
and costs reserved, Fiscal’s fees, charges, and poundage, viz. :—

1. A piece of field called Koddankeethu situated at Thoppur m 
Koddiyarpattu, Trincomalee District, Eastern Province. Boun
daries •—North by field of K. Packeerthamby, west by field of
K. Packeerthamby, south by fields of Pichai Thamby Muhayatheen- 
vava and others, and east by lands of Vansaithamby Abdulgaffoor 
and Crown land. Extent: 1 acre 2 roods and 3 perches.

2. A piece of land called Peekadduchenai situated at Thoppur 
in. Koddiyarpattu, Trmcomalee District, Eastern Province. 
Boundaries :—North by lane belongmg to Crown, west by road, 
south by land of Seemthamby Sathakkulewai, and east by lands of
M. Kayathu Muhammathu and others. Extent: north 9 fathoms 
1 cubic, westil6 fathoms, south 10 fathoms, east 14 fathoms.

D eputy  F iscal’s Office, B . V r a s p ib l a i,
Trincomalee, October 28, 1946. Additional Deputy Fiscal.

NOTICES IN TESTAMENTARY ACTIONS.
In the District Court o Colombo’.

Order Nisi.
Testamentary In the Matter of the Last Will and Testament of the 
Jurisdiction. late' Dompayalahunuge Hendrick Fernando of 
No. 12,076. Dompe m the Gangaboda pattu of Siyane korale, ’ 

deceased. »
JDcknpayalahunuge , Etamon Fernando of Dompe afore- 

said . ...... f .....................................................  Petitioner.
»- 5 ‘ ( Vs-

(1) Molpayalahunugpj S$ojyfi/' Fernando. (2) Dompayalage 
Lewis Fernando, (^Ĵ Dornpayalahunuge Thmo Fernando, all 
of Dompe aforep>irl:,'r T.............................................. Respondents.
THIS matte/' chining on for disposal before N. Smnetamby, 

Esq., Additional District Judge of Colombo, on September 12, 1946, 
m the presence of Mr. G. A. Nissanka, Proctor, on the part of the 
petitioner above named; and the affidavit of the said petitioner 
dated September 10, 1946, and the affidavit of the attesting witnesses 
dated August 19, 1946, having been read :

It is ordered that the last will and testament of Dompayala
hunuge Hendrick Fernando of Dompe, the deceased above named 
the original of which has been produced and is now deposited m 
this- court be and the same is hereby declared proved, and the 
petitioner is the executor named in the said will and the said 
petitioner be and he is hereby decalred entitled to have probate of the 
said will issued to him accordingly, unless the respondents above 
named or any person or ‘persons interested shall, on or before 
November 7, 1946, show sufficient cause to the satisfaction of this 
court to the contrary.

N. SINNETAMBY,
September 18, 1946. Additional District Judge.

„ , In the District Court of 'Colombo.
i ' Order Nisi.

Testamentary In the Matter of the Last Will and Testament of 
Jurisdiction. the late Johana Elizabeth Salgadoe of 321, Galle 

No. 12,120. road, Colpetty, deceased.
Johanna Nelsma Fonseca of 321, Galle road, Colpetty . . Petitioner.

THIS matter  ̂coming on for disposal before N. Sinnetamby, 
Esq., Additibn l̂ District JSdgaof Colombo, on September 24, 1946, 
m the presence of Messrs. Apunachalam & Karunaratne, Proctors, 
on the part of the petitioner' above named ; and the affidavit of the 
said petitioner dated September 24, 1946; and the 'affidavit of the 
attesting notary and one Witness dated August 31, 1946, having 
been read ; ' ,

It is ordered that the last will and testament of Johana Elizabeth 
Salgadoe, the deceased above named the original of which has' been 
produced and is now deposited in this court be and the same is 
hereby declared proved, and the petitioner is the executrix named 
m the said will and the said petitioner be and she is hereby declared 
entitled to have probate of the said will issued to her accordingly, 
unless any person or persons interested shall, on or before November 
7, 1946, show sufficient cause to the satisfaction of this court to the 
contrary.

N. Sinnetamby,
October 8, 1946. Additional District Judge.

In the District Court of Colombo.
Order Nisi.

Testamentary In the Matter of, the Intestate Estate of the late
Jurisdiction.’ Wilegodamudalige Don' Edwin' Wilegoda of
No. 12,123 Ratnapura, deceased.

Hingalagoda Lekamalage Podimemke Wilegoda of Ratna
pura ..................... ; . ^ ................................................. Petitioner.

\ 0  > 1  -:> V s .
(9) Wilegodamudalige Dont Jayart/ie Wilegoda, (2) Wile

godamudalige Wimala Beatrice Wilegoda, (3) Wilegodamuda
lige Don Walter Kapunifratne Wilegoda, (4) Wilegodamuda
lige Dona AmajpyWilegoda, all of Dewalegama, Ratnapura,
(5) Wilegodamudalige Don Gilbret Wilegoda of 
Padukka............................  ........................... 'Respondents.
THIS matter coming on for disposal before N. Sinnetamby, 

Esq., Additional District Judge of Colombo, on September 24, 1946, 
in the presence of Mr. N. V. T. Cooray, Proctor, on the part of the 
petitioner above named; and the affidavit of the said- petitioner 
dated Augut 6, 1946, having been read :
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It is ordered that the 5th respondent above named be and he is 
hereby declared appointed guardian ad litem over the minors, the 
1st, 2nd, 3rd, and 4th respondents above named, and the petitioner 
above named be and she is hereby declared entitled, as the widow of 
the deceased, to hare letters of administration to the estate of the 
said deceasod, issued to her aecordmgly, unless the respondents 
above named or any person or persons interested shall, on or before 
November 7, 1946, show sufficient cause to the satisfaction of this 
court to the contrary.

N. SINNETAMBY,
September 30, 1946. Additional District Judge.

In the District Court of Colombo. ,«
Order Nisi.

Testamentary In the Matter of the Intestate Estate of the late 
Jurisdiction. Harry Alexander Fernando of 68, Pagoda road, 
No. 12,126. Nugegoda, deceased.

Mildred Hazel de Sijva nee Fernando of 19/11, Puvilingam place,
Colombo .................................................................... Petitioner.

Vs. 1 ’ ' ,d »i s
■<1) Mrs. Minna Elizabeth Fernando, (2) Adeline Juliet 
• Fernando, (3) St. Elmo Harris Fernando, (4) Hugh Clifford 

Fernando, a minor, by his guardian ad litem, (5) St. Elmo 
Harris Fernando, all of 203, Old Kolonnawa; jcoad,~
Colombo............................................ . . . . . . .  •■■■ Respondents.
THIS matter coming on for disposal before N. Sinnetamby> 

Esq., Additional District Judge of Colombo, on September 26, 1946. 
in the presence of Mr. S. Kanagarajah, Proctor, on the part of the 

- petitioner above named; and the affidavit of the said petitioner 
dated September 23, 1946, having been read :

It is ordered that the 5th respondent above named be and he is 
hereby declared appointed guardian ad litem over the minor, the 
4th respondent above named,and that she is hereby|declaredjentitled, 
as the daughter and one of the heirs of the deceased, to have letters 
of administration to the estate of the said deceased issued to her 
accordingly, unless the respondents above named or any person or 
persons interested shall, on or before November 14, 1946, show 
sufficient cause to the satisfaction of this court to the contrary.

N. SINNETAMBY,
October 10, 1946. Additioanl District Judge.

In the District Court of Colombo.
Order bisi. , ' '

Testamentary In the Matter of the Intestate Estate of the late 
Jurisdiction. Jayasingha Kankanamalage Daniel Singho of 
No. 12,146. Ellakkala, deceased ., | '

-Jane Wijetunga o f E llakkala...............v - r v "  ...........tJB«titioner.
vs. /->  | ^

(1) Chandradasa Jayasingha, (2) MaluyCUaypsm^b®, 'minor,
(3) Karunaratne Jayasingha, mir»r,-44) Ê ipawansS-Jayn,- 
srngha, minor, (5) Malcolm panthus Konstz of Ejfeirj*;, 
Avondale road. Maradana, guardiem of 2nd, 3rd, amir4th .,
minor respondents .......................kj..........................Respondents.
THIS matter coming on for disposal before N. 5inliet'a'mbynEid/, 

.Additional District Judge of Colombo, on Dcfciber 4, 1946$m jmp 
presence of Mr. H. E. V de Silva, Proctor, on the parRUfj jfche 
petitioner above named ; and the affidavit of The said petitioner 
dated September 25, 1946, having been read :

It is ordered that the 5th respondent above named be and he is" 
hereby declared appointed guardian ad litem over,.the minors, the 
2nd, 3rd, and 4th respondents above namodana the petitioner above 
named be and she is hereby declared entitled, as the widow of the 
•deceased, to have letters of administration to the estate of the said 
deceased issued to her accordmglv, unless the respondents above 
named or any person or persons interested shall, on or before 
November 21, 1946, show sufficient cause to the satisfaction of 
this court to the contrary.

N. SINNETAMBY,
October 11, 1946. Additional District. Judge.

In the District Court of Colombô  ,
, Order N isi. ' ^

'Testamentary In the Matter of the Last Will and Testament of the 
Jurisdiction. late Oduma Lebbe Marikar Ojeeha Emma of 
No. 12,154. Mill View, Norris road. Colombo, deceased.

M. L. M. Mackeen of 98, Braybrqoke place/
Colombo ................................................  •, ........)• Petitioner.
THIS matter coming on for disposal before N Smnet&mb|. Esq., 

Additional District Judge of Colombo, on October 8, in the
-presence of Mr. John Wilson, Proctor, on the part of the petitioner 
above named; and the affidavit of the said petitioner, dated 
September 19, 1946. and the affidavit of the. attesting notary and 

-witnesses dated September 30, 1946. having been read :
It is ordered that the last will and testament of Oduma Lebbe 

Marikar Ojeeha Umma, the deceased above named the original of 
which has been produced and is now deposited m this court be and 
the same is hereby declared proved and the petitioner is one of the 

■executors named m the said will and the said petitioner be and he is 
hereby declared entitled to have probate of the said will issued to 
him aecordmgly, unless any person or persons interested shall, on 
or before November 2S, 1946, show sufficient cause to the satis

faction of this c jurt to the contrary.
N. SINNETAMBY,

October 22, 1946. Additional District Judge.

In tlio District Court of Colombo. A ' ■
Notice of Application. i(,

Testamentary In tlio Matter of tlio Last Will and Testan$Snii and 
Jurisdiction. Codicil of Cliarlos Fitzwalter Bethune of "Hoi--
No. 12,159. combo”, Morotonhampstond in tho County of 

Devon, England, doceasod.
And in the matter of tlio British Courts Probates 

(Ro-soalmg) Crdinaneo (Chapter 84.)
NOTICE is heroby given that after tho oxpiry of twonty-one 

days from the date lioreof. application will bo mado to the District 
Court of Colombo undor tho British Courts Probates (Ro-soaling) 
Ordinance (Chapter 84) for tho sealing of a certiQod copy of probate 
of the last will and testamonfc and codicil of Charles fit./.waiter 
Bethune of “ Holcombe ”, Moretonhampstead in tho County of 
Devon, England, deceased granted by tlio District Probato Registry 
of His Majesty’s High Court of Justice at Exetor on Novombor 6, 
1945.

Julius & Creasy,
Proctors for Edgar Wmney, Attorney for Tho National 

Provincial Bank, Limited, the sole Executor of the 
Last Will and Testament and Codicil of Charles 
Fitzwalter Bethune, decoasod.

Colombo, October 7, 1946.

In the District Court of Colombo.
Order Nisi.

Testamentary In the Matter of the Last Will and Testament of 
Jurisdiction. Robert William Sutherland of Colombo m the 
No. 12,165. Island of Ceylon, Merchant,.docoased.1’’
THIS matter commg on for disposal before N.’1 Sinnotamby, 

Esq., Additional District Judge of Colombo, on October 1,1, 1946, 
in the presence of Messrs. Julius & Creasy, Proctors, on tl^pait of the 
petitioner, John Wilfred Edwin Adamson of Colombo®: fland the 
affidavit of the said petitioner dated September 11. 1946, an affidavit 
as to the due execution of the will, original wijl, certificate o’f  death 
of the above-named deceased and power of attorney in favour of the 
petitioner,, having been read: It is ordered that the will of the 
said deceased dated February 21, 1938, of which the original has 
been produced and is now deposited m this court, be and the same 
is hereby declared proved ; and it is further declared that the said 
petitioner is one of the attorneys of the sole executrix named m the 
said will and that he is entitled to have letters of administration with 
a copy of the said will annexed issued to him accordingly, unless 
any person or persons interested shall, on or before November 7, 
1946, show sufficient cause to the satisfaction of this court to the 
contrary.

N. SINNETAMBY,
October 17, 1946. Additional District Judge.

In the District Court of Colombo.
Order Nisi.

Testamentary In the Matter of the Intestate of the late Francis 
Jurisdiction. Dias Gunasekera of Kodagoda, Imaduwa,, 
No. 12,166. deceased. '  ̂ ,-i f

Edmund Dias Gunasekera of Diyatalawa . ........Petitioner.,
Vs. ■ " _ g/ |

(1) Orlina Dias Gunasekera of Kodagoda, (2) Wilmot ,Dias 
Gunasekera of the Y. M. B. A., Colombo, (3) Harrjp.Dias , 
Gunasekera of Diyatalawa, (4) Lily Dias GunSS'ekera and
(5) Arthur Dias Guneisekera, both of Kodagoda',,minors,by their 
guardian ad tern the 2nd respondent above named .’ . Respondents 
THIS matter coming on for disposal before N. Sinnetamby, 

Esq., Additional District Judge of Colombo, on October II, 1946, 
m the presence of Mr. C. E. A. Goonesekera, Proctor, ,on the part 
of the petitioner above named ; and the affidavit of the said 
petitoner dated September 17, 1946, having been read :

It is ordered that the 2nd respondent above named be and he is 
hereby declared appointed guardiafi ad litem over the minors, the 
4th and 5th respondents above named, and the petitioner above 
named be and he is hereby declared entitled, as 'the eldest son of 
the deceased, to have’letters of administration to the estate of the 
said deceasod issued to him aecordmgly, unless the respondents 
above named or any person or persons mterested shall, on or before 
November 28, 1946, show sufficient cause to the satisfaction of this 
court to the contrary.

N. Sinnetamby,
October 22, 1946. Additional District Judge.

t ;
In the District Court of Colombo. v- ' J 
Order Nisi declaring Will proved. .

Testamentary In the Matter of the Last Will and Tq̂ taAiOnt /with 
Jurisdiction. Codicil) of Ernest Huhges of Cavendish Hotel,*i 
No. 12,168. Belgrave road, Torquay m the County of DeypnJ 

England,|Clerk mHoly Orders (Retired), deceased. 
THIS matter coming on for disposal before, N-—Sinnetamby, 

Esq., Additional District Judge of Colombo, on October 14," 1946, 
in the presence of Messrs. F J. & G. de Saram, Proctors, on the part 
of the petitioner. Andrew Earl McCartney of The Chartered Bank 
of India, Australia and China, Colombo ; and (1) the affidavit of the 
said petitioner dated October 10. 1946, (2) the power of attorney 
dated January 31, 1946, and relative deed of substitution dated 
September 23, 1946, and (3) tho order of tho Supremo Court dated 
September 19, 1946, having been read . It is ordered that the w'lll 
of the said Ernest Hughes, deceased dated November 0, 1934, and a 
codicil thereto dated February 9, 1939. a certified copy of which 
under the seal of His Majesty’s High Court of Justice m England 
has been produced and is now deposited m this court, bo and the
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same is hereby declared, provod; And it is further doclared that the 
said Andrew Earl Mo Curtney is the substituted attorney in Coylon 
the sole executrix namod in tho said will and that he is ontitlod to 
have letters o f administration (with will and codicil annexed) issued 
to him accordingly, unloss any porson or porsons interested shall, 
on or before November 14, 194(1, show sufficient cause to tho" satis
faction of this oourt to tho contrary.

N. ShrensTAMBY,
October 17, 1940. Additional District Judge.

In the District Court of Colombo.
Notice of Application.

Testamontary In the Matter of tho Last Will and Testamont of 
Jurisdiction. Henry 11 orwitz alms Henry Bowitt late of 1a, 
No. 12,170. Husoum road, Bangaloro, Mysoro, India, 

deceased.
And pi tho Mattor of the British Courts Probates 

' \ (Ro'vsoaling) Ordinance (Chaptor 84).
NOtlCE is herofty given that after tho oxpiry of fourtoon days 

from tho date hereof," application will bo made to tho District Court 
of Colombo under tho British Courts Probates (Re-sealing) 
Ordinance (Chapter 84) for tho sealing of tho lottors of administration 
(with will annexed) of tho ostate o f Honry Hortvitz alias Henry 
Howitt late of 1a, Musoum road, Bangaloro, Mysore, India, 
deceased, granted by tho High Court of Judicature at Fort William 
in Bengal on tho fifth day of Septombor one thousand nine hundred 
and forty-five.

P. R. SlTTAMP ATARI,
Proctor for the Administrator General of 

Bengal, the administrator (with 
will annexed) of the estate of 

Henry Horwitz alias Henry 
Howitt, deooased, oare of 
Messrs. I7. J. & G. de Saram, 

Proctors, Colombo.
Colombo, November 1, 1946.

In the District Court of Colombo.
Order Nisi declaring Will proved.

Testamentary In tho Matter of tho Last Will and Testament (with 
Jurisdiction. three Codicils) of Lionel Edwards of Langsmeod 
No. 12,173. Hall, Blmdley Heath in the County of Surrey, 

England, and of 3, Rainey Pork, Calcutta, India, 
Merchant, deceased.

THIS matter coming on for disposal before N. Smnetamby, 
Esq., Additional District Judge of Colombo, on October 17, 1946, 
in the'^reshpice of Messrs. F. J. & G. de Saram, Colombo, Proctors, 

„<m the. part of the pQtitioner, Alexander Godfrey Donn of Colombo ;
- and (1) the affidavit of the said petitioner dated October 10, 1946, 
4 (2) the pqfoe4,of attorney dated July 13, 1946, and (3) the order 

of the Supreme Court dated October 5, 1945, having been read : It 
is orderscTtlJat the will of the said Lionel Edwards deceased dated 
October 16; 1936 (with three codioils thereto dated September 15, 
1939.,-September 22, 1939 and February 4, 1944, respectively), a 
certified copy of which under the seal of His Majesty’s High Court 
of Justice in England had been produced and is now deposited in 
this court, be and the same is hereby declared proved; And it is 
further declared that the said Alexander Godfrey Donn is the 
attorney in Ceylon of the proving executors of John Albert Leighton 
deceased, the sole executor of Lionel Edwards, deceased, and that 
he is entitled to have letters of administration (with will and 
codicils annexed) issued to him accordingly, unless any person or 
persons interested shall, on or before November 28, 1946, show 
sufficient cause to the satisfaction of this court to the contrary.

N. SlKXETAMBY,
October 24, 1946. "Additional Distriot Judge.

v In the District Court of Colombo.
\

Notice of Application.
Tostamentary In the Matter of the Last Will and Testament of' 
Jurisdiction. John William Anderson of Greystones, St.
No. 12,175. Gcsigo’sHill, Weybridge in the County of Surrey, 

England, East India Merchant (retired), deceased.
And in the Matter of the British Courts Probates 

* (Re-eaahng) Ordinance (Chapter 84).
NOTICE is hereby given that after the expiry of fourteen days from 

the date hereof, application will be made to the District Court of 
Colombo, under the British Courts Probates (Re-sealing) Ordinance 
(Chapter 84) for the sealing of the probate of the will of John 
William Anderson of Creystonos, St. George’s Hill, Weybridge, 
in the County of Surrey, England, East India Merchant (retired), 
deceased, granted by the Principal Probate Registry of His 
Majosty’s High Court of Justice m England at Llandudno, on oho 
twenty-fifth day of February one thousand nine hundred and 
forty-six.

0
P. R. -SlTTAMPALAM,

Proctor for the Governor and Company of the 
Bank of Scotland, the sole executor 

named m the will of John William 
Anderson, care of Messrs.

F. J. & G. de Saram,
Proctors, Colombo.

• Colombo, November 1, 1946.

In the District Court of Panadure.
Order Nisi.

Testamentary In the Matter of the Last Wdl and Testament of" 
Jurisdiction. Raj apaksepathiranneh olage Jane Nona of'

No. 43. Dambara in Raigam korale, deceased.
Dop. Simon Kotalawala'of Dambara in Raigam korale . Petitioner-
\  V*v : v '  And
(1) Rajapalmepathirannel|elage Jimanona, (2) ditto Charlotte- 

nona, (3) ditto Simeon Shngho, (4) ditto Lily Nona, all of Uda- 
mapitigama, Dompejin Siyana korale, (5) ditto Punchinona of 
Arukwatta in Padukka, (6) ditto Thomas, (7) ditto Memona, 
both of Udamamtijfama aforesaid, (8) ditto Dosinona of Pore- 
gedera in Padukka, (9) Bentara Arachchige Simeon, (10) 
ditto Podihamy, (11) ditto Robert, (12) ditto Kularatne,
(13) ditto Esawathie, (14) ditto Yasawathie, (15) ditto Karu- 
napala, all of PoregedaTa m Padukka, (16) Rajapaksepathi- 
rannehelage Sinsena Sinwardene, (17) ditto Fonseka Siri- 
wardene, (18) ditto Seelawathie, Sinwardene, (19) ditto 
Wimalawathie Sinwardene, all o f Udamapitigama aforesaid,
(20) Ponnamperuma Arachchige Leelawathie of Dalugama, 
Kelaniya ................................................................... Respondents.
THIS matter coming on for disposal before L. W. de Silva, Esq., 

District Judge of Panadure, on October 1, 1946, m the presence o f  
Mr. Victor Tilakaratne, Proctor, on the part of the petitioner above- 
named j and the affidavit of the petitioner dated September 25, 
1946, and the affidavit of the witnesses to the last will of the deceased 
above named dated August 7, 1946, having been read :

It is ordered that the last will of the above-named deceased 
dated April- 21, 1946. the original of which has been produced and 
is now deposited m this court be and the same is now declared 
proved, and the petitioner above named, as sole devisee under the- 
said last will, is hereby declared entitled to have letters of adminis
tration to the estate of the said deceased with copy of will annexed 
issued to him, unless the respondents above named or anyone else 
interested shall, on or before November 20, 1946, show sufficient- 
cause to the satisfaction of this court to the contrary.

October 1, 1946.
L. W. d e  S i l v a , 

District Judge.

In the District Court of Colombo.
Notice of Application.

Testamentary In the Matter of the Last Will and Testamont and 
Jurisdiction. two codicils of Carbery Lumsden Egan late of the 
No. 12,174. Homestead, Kotagiri, Nilgins, South India, 

 ̂ - Planter, deceased.
' And in the Matter of the British Courts Probates 

 ̂ V, i. (Re-sealing) Ordinance (Chaptor 84).
- " NOTION isffiereby given that after the expiry of fourteen days 

. from the dt&te hereof, application will be made to the District Court of 
Colombo, urider thq. British Courts Probates (Re-sealing) Ordinance 
(Chapter 84) for-Hie sealing of the exemplification of the probate of 
the, will and codicils o f Carbery Lumsden Egan, late of the 
Homestead, Kotagiri, Nilgms, South India, Planter, deceased, 
granted bf  the High Court of Judicature at Madras on the eighteenth 
day of January one thousand mne hundred and forty-six.

F. J, & G. de Sabam, 
Proctors for the Imperial Bank of 
India, the sole executor named in 
the will.

In the District Court of Nuwara Eliya holden at Hatton. 
Order Nisi declaring Witt proved.

Testamentary In tho Matter of the Last Will and Testament of" 
Jurisdiction. Thoffi&s Utten Todd of Strathdon and Panmure-

No. 235. estates, Hatton, in the Island of Ceylon, Planter,
0- deceased.

THIS matter comiii fop disposal before M. M. Maharoof, 
Esq., District Judge oOShiwftra Eliya, on October 21, 1946, in the- 
presence of F.V. H LaBskfoy, Proctor, on the part of the petitioner, 
Alexander Godfrey J3bhn of Colombo ; and (1) the affidavit of the 
said petitioner dated October 8, 1946, (2) the power of attorney 
dated June 14^1946, and (3) the affidavit of the attesting notary 
datod September 26, 1946, having been read: It is ordered that the- 
will of the said Thomas Utten Todd, deceased, No 437 dated March 
14, 1946, and attested by Francis Victor Herman La’Brooy o f’ 
Hatton, Notary Public the original of which has been produced and 
is now deposited in this court be and the same is hereby declared 
proved ; And it is further declared that the said Alexander Godfrey 
Donn is the attorney in Ceylon of the executor named m the said 
will and that he is entitled to have letters of administration (with 
will annexed) issued to him accordingly, unless any person or- 
persons interested shall, on or before November 26, 1946, show 
sufficient cause to the satisfaction of this oourt to the contrary.

M. M. Maharoof, 
District Judge.-Colombo, November 1, 1946. October 21, 1946.
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In the District Court of Matara. 
Order Nisi.

Testamentary In the Matter of the Intestate Estate of the late 
Jurisdiction. Wickremasuriya Patabendige Mallis Appu of
No. 4,319. Talaramba, deceased.

Boda Hennedige Yasohamy of Talaramba Petitioner.
Vs. 0  |

(1) Wickremasuriya Patabendige Wijepala/(2) ditto Ariyapala,
(3) ditto Leelawathie, (4) ditto Premawathie, '{Sy ditto 
Sumanawathie, (6) ditto Gunapala, (7) ditto Sunanda,
(8) Boda Hennedige David Silva, all of Talaramba ; 3rd to 
7th are minors by their proposed guardian ad litem the 8th 
respondent...............................................................Bespon dents.
THIS matter coming on for disposal before K. D. de Silva, Esq., 

District Judge of Matara, on September 2, 1946, m the presence of 
Mr. W. J. Serasinghc, Proctor, on the part of the petitioner ; and the 
affidavit of the above-named petitioner dated July 25, 1946, having 
been read :

It is ordered that the petitioner be declared entitled, as widow 
of the deceased, to claim letters of administration and that the same 
be issued to her, unless the respondents above named or any other 
person or persons interested in the estate shall, on or .before 
September 23, 1946, show sufficient cause to the satisfaction of this 
court to the contrary.

It is further ordered that the said 8th respondent be appointed 
guardian ad litem over the 3rd to 7th respondents (minors), unless 
the respondents or any other person or persons interested in the 
estate shall, on or before September 23, 1946, show sufficient cause 
to the satisfaction of this court to the contrary.

K . D. d e  Si l v a ,
September 2, 1946. District Judge.
Extended for November 25, 1946.

K . D. d e  Si l v a ,
September 23, 1946. District Judge.

In the District Court of Jaffna. *" ‘
Order Absolute m the First Instance.

Testamentary In the Matter o f the Last .Will and Testament of 
Jurisdiction. the late V. K. Gnanasunderam, Proctor,” S. C., 

No. 594. ICokuvil. Jaffna, deceased.
Chellammah widow of V. K. Gnanasunderam of Kokuvil, 

Jaffna . . ■ • • . .............  . ’ . . . Petitioner.
THIS matter coming on for final determination befofe B. B. 

Selvadurai, Esq., District Judge, Jaffna, on August 13, 1946, m the 
presence of Hr R. C. Subramaniam, Proctor, on the part of the 
petitioner; and the affidavit of the petitioner, and'that of Mr E. 
Murugesampillai, attesting notary and Messrs. Karalapillai Mudahar 
Shanmugam and Tellipallai Chmnappah Rasaratnam, Proctor,
S. C., the attesting witnesses having beon read •

It is ordered that the last will of the late V. K. Gnanasunderam, 
Proctor,-S. C., the deceased dated'July 18, 1941, and now deposited 
in this court be and the same is hereby declared proved and that 
probate of the said last will be issued to the petitioner who is the 
executrix named in the said last will accordingly.

A. V, K u l a s i n o h a m .
August 13, 1946. District Judge.
B 9

•In the District Court of Jaffna.  ̂ 7 
Oyder Nisi. '

Testamentary
Jurisdiction.
' No. 605.

In the Matter of tlio Intestato Estate of tbo late 
Mylvaganam Murugosu alias Murugasapillai of 
Neervely, deceased.

Annapillai widow 
"Nteervely...........

of Mylvaganam Murugasapillai of
............... ...................  A......... Petitioner.

Vs.. ^  f
(1) Murugesapillai Poopalasingham off Neervely present)^ of 

74,'Vihare'lane,’Mount Lavmia, (2) Murugasapillai Poopala- 
sundaram of Neervely, (3) Nakuleswari daughter of Muru- 
gesapillai of ditto, (4) Thameyeswari daughter of Murugesa- 
pillai of ditto, (5) Bohrni Devi daughter of Murugesapillai of 
ditto; the 2nd, 3rd, 4th, and 6th respondents aro minors 
appearing by their guardian ad litem the 1st re
spondent .................................................................  Respondents.
THIS matter coming on for disposal before R. R. Selvadurai, 

Esq., District Judge, Jaffna, on, September 9, 1946, m the presence 
of Mr. W. Muttukumaraswamy, Proctor, on the part of the petitioner; 
and the affidavit of the petitioner having been read and filed of 
record ;

It is ordered that the 1st respondent above namod be appointed 
guardian ad litem over the 2nd, 3rd, 4th, and 5th respondents, who 
are minors, to represent them in this action and that letters of 
administration be granted to the petitioner and that she be declared 
administratrix of the estate of the above-named deceased, unless the 
respondents above named or any other person show sufficient cause 
to the contrary to the satisfaction of this court on or before 
November 4, 1946. It is further ordered that the proposed guardian 
ad litem do produce the minors 2nd, 3rd, 4th, 5th respondents in 
court on November 4, 1946. '

R. R. S e l v a d u r a i ,
September 9, 1946. District Judge.

In the District Court of Jaffna. ^
................Order Nisi.

Testamentary In the Matter of the Estate of the late Sabapathy 
Jurisdiction Mylvaganam of Uduvil, deceased. , 5 ^
No. 009 - f\ •' \ 1

Nagammah widow of S. Mailvaganam of U duvil.......... .(Petitioner.
Vs. ’ ’ ' • ’

(1) Parameswary daughter ot S. Mailvaganam, (2) Mailva- 
’ ganam Mahesan, (3) Mailvaganam Mahendran, (4) Ras Saheb

Murugosar RmnathambippiIIe'all of Uduvil..............Respondents.
THIS matter coming on for disposal before R. R. Selvadurai, 

Esq., District Judge, Jaffna on September 19, 1940, m the presence 
of Mr. S. Kanagasabapathy, Proctor lor petitioner.; and the affidavit 
and petition of the petitioner having been road •

It is orderod that the abovo-named 4t,h respondent be appointed 
guardian ad litem over tlie minors, 1st to 3rd respondents, for the 
purpose of protecting their interests • and of representing them m 
these testamentary proceedings-and that Jotters of administration in 
respect of the estate of the said decoased be issued to the petitioner, 
as his lawful1 widow, unless tho said respondents or any other person 
shall appear before this court on November 14, 1946, and show 
sufficient cause to the satisfaction of tins court to the contrary.> . ■ - f,

R. R. S e l v a d u b a i ,
' September 19, 1946. ’ District Judge.
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In the Distriot Court of Jaffna.
Order Nisi.

Testamentary In the Matter of the Intestate Estate of the late 
Jurisdiction. Sivasubramaniam Siva Sithamparanathan of

No. 617. Vannarponnai East, deceased.
Visaladchy widow of Kandiah of Vannarponnai East . .  Petitioner.

; ■ i Vs--Sabapathipillai Arui|iachalam of Kopay, Jaffna......... Respondent.
THIS matter, homing on for disposal before R. R. Selvadurai, 

Esq., District Judge of Jaffna, on October 1, 1946, in the presence of 
Messrs. Saravanamuttu & Nadarajah, Proctors, on the part of the 
petitioner; and the affidait of the petitioner dated September 27, 
1946, having been read :

It is ordered that the above-named petitioner is entitled to have 
letters of administration over the estate of the above-named deceased 
Sivasubramaniam Siva Sithamparanathan and the same be issued 
to her accordingly, unless the respondent or others shall, on or 
before No vein o’er 13, 1946, show sufficient cause to the satisfaction 
of this court to the contrary.

October 1, 1946,
R. R. Se l v a d u r a i ,

District Judge.

In the District Court of Jaffna.
Order Nisi.

Testamentary In the Matter of the Intestate Estate of the late 
Jurisdiction. Saraswathy wife of Nagaiingam Amirthalingam of

No. 620. Vannarponnai West, Jaffna, deceased.
Nagaiingam Amirthalingam of Vannarponnai West,

Jaffna ........* . . -V..................................................... Petitioner.1.- ,
.'1 | Vs.

(1) Amirthalingain Shritharan of Vannarponnai, (2)
Thamby Sivarajah, Apothecary,' Sanatorium, Kankesan-
turai .........................................................................  Respondents.
THIS matter coming on for disposal before R. R. Selvadurai, 

Esq., District Judge of Jaffna, on October 3, 1946, in the presence 
of Messrs. Saravanamuttu & Nadarajah, Proctors, on the part' of 
the petitioner ; and the affidavit of the petitioner dated Ootober 2, 
1946, having been read :

It is ordered and decreed that the 2nd respondent be appointed 
guardian ad litem over the minor, the 1st resppndent, and that the 
deceased is entitled to have letters of administration over the estate 
o f the above-named deceased, Saraswathy, and that the same be 
issued to him accordingly, unless the respondents or any other 
person or persons shall, on or before November 14, 1946, show 
sufficient cause to the satisfaction of this court to the contrary.

October 3, 1946.
R. R. Se l v a d u r a i , 

District Judge.

- i In the Distriot Court of Kurunegala.
Order Nisi.

Testamentary In the Matter of the Estate of the late Ranamuka 
Jurisdiction. Dewage Charles Fernando of Teldeniya, deceased. 
No. 4,665. . \

Ranamuka Dewage Punohi Nona Fernando of Kon- 
pola ........S..................... .'........................................... Petitioner.

' vs.
(1) Ranamuka Dewage Romanis Fernando, (2) ditto Eusa 

Fernando, (3) ditto Podisingho Fernando, all of Konpola,
(4) Edirisinghe Dewage Beatrice Nona, (5) ditto Jeelin 
Nona, (6) ditto Mango Nona, all of Bowilgamuwa .. Respondents. 
THIS action coming on for disposal before T. P. P. Goonetilleke, 

Esq., District Judge of Kurunegala, on October 3, 1946, in the 
presence of Messrs. Ratnayake & Perera, Proctors for the petitioner 
above named, and the affidavit ‘of the said petitioner dated 
September 30, 1946, having been read :

It is ordered that the said petitioner he and she is hereby declared 
entitled, as eldest surviving sister of the above-named deceased, to 
have letters of administration to his estate issued to her, unless the 
respondents or any other person or persons interested shall, on or 
before November 15, 1946, show sufficient cause to the satisfaction 
of this court to the contrary.
’ T. P. P G o o n e t il l e k e ,

Ootober 3, 1946. District Judge.

' ,  In the District Court of Chilaw. 
i  ' Order Nisi.

Testamentary In the Matter of the Intestate Estate of Kuranage 
Jurisdiction. Johanis Perera of Ihalagama, Madampe, deceased.
No. 2,380.

Wijesinghe Ekanayakevf .Baby Nona of Ihalagama,
Madampe ...................................................................... Petitioner.

V
t Vs.

(1) Kumarage Gilbert Perera, (2) Kumarage Benedict Perera,
(3) Kumarage Arthur Perera, (4) Kumarage Anulawathie 
Perera, (5) Kumarage Chandrawathie Perera, (6) Kumarage
Gunadasa Perera, all of Ihalagama, Madampe.........Respondents.
TIllS matter coming on for disposal before Earl Wijeyawardene, 

Esq., District Judge of Chilaw, on October 10, 1946, in the presence 
of Mr. H. H. A. Jayewardene, Proctor, on the part of the petitioner 
above named ; and the affidavit of the said petitioner dated October 
10, 1946, having been read :

It is ordered that the above-named 2nd respondent be and he is 
hereby appointed guardian ad htem, over the 4th, 5th, and 6th 
respondents above named, who are minors, for the purpose of these 
proceedings, and that the said petitioner be and she is hereby 
declared entitled, as widow of the said deceased Kumarage Johanis 
Perera, to have letters of administration to his estate issued to her 
accordingly, unless Ithe said respondents or any 'other person or 
persons Imterested shall, Ion or before November 7, 1946, show 
sufficient cause to the satisfaction of this court to the contrary.

Ootober 10, 1946.
E . WUEYAWAKDENB,

District Judge.
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