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Copyright Law in Sri Lanka

Kirthsiri Jayasinghe
Registrar of Patents & Trade Marks

Copyright assumes great importance inthe cultu-
ral and economic development of Sri Lanka mainly
due to its civilisation of 2500 years and the high liter-
ary rate amongst its inhabitants. Sri Lanka which was
a Colony under the United Kingdom until inde-
pendence in 1948, for the first time enacted her own
Copyright legislation in the year 1979. Until then Sri
Lanka was dependant on the United Kingdom law of
Copyright. The United Kingdom Copyright Act of
1911 by an agreement in our Independence Order--in
Council of 1947 applied to Sri Lanka. It has not
been specially adopted by our Parliament and had in
fact even been revised in the United Kingdom in 1956
but continued to be in force in Sri Lanka. This
Colonial legislative link was finally severerd with the
passing of the Code of Intellectual Property Act by the
Sri Lanka Parliament in 1979 on the intitiative of the
then Minister of Trade & Shipping, Hon. Lalith
Athulathmudali. This perhaps would give material
for the historians to argue as to when Sri Lanka achiev-
ed her full and final freedom.

The ‘Code’, as this Act is now popularly called,
contains, inter alia, the current Copyright law of Sri
Lanka. This law is based on the Model Law of Copy-
right drafted for developing countries by the Secreta-
riats of two Specialised Agencies of the United Naitons,
the World Intellectual Property Organisation (WIPO),
and the United Nations Educational Scientific and
Cultural Organisation (UNESCO), and adapted by a
Committee of experts on this subject which met in
Tunisia in 1976, and further adapted to suit local reg-
uirements by a Committee of Sri Lankan experts
appointed by the government.

Copyright under our law briefly means the right
to copy or reproduce a ‘work’ orto do certain specified
acts in relation to that ‘work’ a comprehensive word
which includes original Literary, Artistic and Scientific
works. The expression “literary, artistic and Scienti-fic
yorks'’ used inthe Code is drawn from the Universal
Copyright Convention. It emphasises the fact that
protection is afforded also to scienti’ic works, but on
the understanding that only the “literary’’ or “‘artistic
zxpression is protected by Copyright and not the idea
as such :the form, not the substance. Literary,
Artistic and Scientific works include in particular, books
pamphlets and other witings, lectures, addresses, ser,
mons and other works of the same nature, glramatlc-
and dramatico-musical works, choreograpghic works
aind pantomimes, cinematographic, radio-phonic {md
qudio-visual works, works of drawing, painting,
wrchitecture, sculputure, engraving, lithography and
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tapestry; photographic works, woiks of applicd art,
whether handicraft or produced on an industrial scale;
illustrations, maps, plans, sketches and three-dimensio-
nal works relative to geography, topography,
architecture or science. This list is not exhaustive.

Copyright is a type of property founded on skill
and labour. It is designed to prevent the appropria-
tion of the work of an author by others. Copyright
1s not a tangible thing; it is, in essence, the exclusive
right to do certain things with an original work including
the right to copy and publicly perform the work. A
clear distinction exists for example bé{ween a book
(asan object ) and the written work it contains. Copy-
right does not protect ideas themselves but
only the original expression of ideas. Copyright thus
difiers fundamentally from Patents, Trade Marks
and Industrial Designs. Unlike the grant of a Patent
or registration of a Trade Mark, the creation of a work
in which Copyright subsists confers a monopoly not
over the wok itself, but only over reproduction of it.
If another person independently creates a similar work,
copyright in the first work is not infringed.

There is Copyright in both published and un-
published works. An essential require ment is that
the work should be ‘Original’,  This quality of being
‘Original’ has nothing to do with the literary or artis-
tic merit of the work. Even a piece of bad writing will
be protected by the Code, so long as it is original. The
Code specifically provides that works would be protectl
ed irrespective of their quality and the purpose for- -
which they are created. Thus Copyright accrues to
the first producer of a book, whether that book be
wise of foolish, accurate or inaccurate, of literary
merit or of no literary merit whatever. The essential
quality, therefore, is to be original and what precisely
is original is a question of fact. It should, however,
be noted that originality is not to be confused with
novelty. Thus, two craftsman carving a wood figure
representing an elephant, each create an original work,
although the two figures are similar and the subject
is not a novelty. Both have engaged separately in a
creative activity. This would not be the case if one of
the craftsmen had simply copied the other’s work.

Thus protection which the Code gives to the owner
of Copyright is the exclusive right to reprcduce the work
make translations, adapatatoins, arrangements - o,
other transformation of the work and to communicatr
the work to the public by performarce, broadcastinge
television or any other means. The owner of these,
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exclusive rights can, of course, authorise other persons
to do these acts, if he so wishes.

Protection in Sri Lanka is automatic. If for
instance a person writes a play, the exclusive rights in
that play belong to the author from the moment of
its creation without having to comply with any for-
malities whatsoever . This is the situation in almost
all the developing countries and even in developed
countries such as the United Kingdom and Australia.
It has been considered that requirement of foimalities
was likely to entail administrative Complications and
render the protection more difhcult to enforce. The
best protection for copyright owners is to regard the
Copyright as an item of property and to deal with it in
a businesslike way. They should always keep dated
copies of manuscripts and of any letters submitting
their work to others. No document dealing with Copy-
right should be signed unless its contents are fully
understood. It may be noted, however, that in order
to benefit from the legal systems of some countries
which do provide fcr compliance with formalities as a
condition for the protection of author's rights, the re-
quirement of formalities would be satisfied if, when
first published, allthe copies of the work bearthe
symbol (C), accompanied by the name of the Copy-
right proprietor and the year of first publication.

The Copyright Law in an attempt to balance

the rights of the Copyright owner with the needs of the-

general public, provides a number of exceptions to the
general rule regarding infringement of Copyright.
These are statutory defences which may be raised in
answer to a claim for infringement. The most im-
portant statutory defence invlioves ‘‘fair dealing’’ for
certain specific purposes. Thus under Section 13 of
the Code a fair dealing with a Copyright work for such
use as one’s own personal and private needs or as
acknowledged quotations from another’s work in one’s
own work, for research or study, or for reporting news
does not constitute infriingement of Copyright in the
work. What amounts to fair dealing is a matter to
be determined on the facts of each case.

Copyright protection in Sri Lanka however does
not extend to laws and decisions of Courts and Ad-
ministrative bodies, and to News of the day, published,
broadcast or publicly communicated by any other
means.

The Code recognises and safeguards both economic
and moral rights of the owners of Copyright. In the
excercise of his economic rights the auther has the ex-
clusive right to exploit his work. In the exercise of his
moral rights he could object to and seek relief in con-
nection with any distortion, mutilation, modification
and any other derogatory action in relation to his work
where such action would be prejudicial to his honour
or reputation. The economic and moral rights would
subsist for the life of the author and fifty years there-
after. Moral rights, however, unlike economic rights,
are not transferable.  Economic rights are transferable
in whole or in part by a writing signed by the transferor.

¢

Copyright can te dcalt with in the same way as other
forms of personal property. It could be assigned,
gifted or sold, included in a will, or passed an accoid-
ing 1o the laws relating to intestecy or bankiugcy.

In developing countries national folklore constitu-
tes an appreciable part of the cultural heritage and is
susceptible of cconomic exploitation, the fiuits of
which should not be denied to those countries. There-
fore, for the first time S1i Lanka folkloie is specially
protccted by cur law without limitation in the time
and rights over woiks deiived thereficm have been
vested in the Minister in charge of the subjcct of Cultute.
This would eliminate the exploitation of Folkloie of
Sri Lanka for commeicial purposes without the payment
of equitable remuneration. “Folklore’’ means all
hteyany and artistic woiks created in Sri Lanka by
various communities, passcd on from generation to
generation and constituting one ofihe basic elements of
the traditional cultuial heritage. I am happy to state
that UNESCO has disclosed in one of its studies that
S1i Lanka is the only count1y in the Asian and Pacific
region which has provisions regaiding the protcction
of its Folklore.

The Code also provides for the right of translation
into Sinhala or Tamil (i.e. the {wo National languages
of Sri Lanka) even without the authorication of, and
without payment of any royalties, to the owner of the
Copyright where a work has been first published in any
other language in Sri Lanka and a translation has not
been published in Sri Lanka for a period of ten years
thereafter, or works first published abroad but also
published in Sri Lanka within 30 days from the earlier
publication. This provision is based on views express-
ed at various International Conferences on Copyright
benefits for developing countries. If we examine the
present situation in the world as regaids creative activity,
it becomes clear that there is a great disparity between
the verious countries with respect to intellectual pro-
duction, and that the developing countries are depen-
dent upon the industrialised countries for access to the
works most needed for progress in education, science
and culture. Desciibcd by UNESCO in its International
Book Year as ‘‘the book hunger’’, this famine is so
severe in some countries that it poses a serious obstacle
to development. In 1978 UNESCO estimeted that
world production amounted to 642,000 titles but tho
developing countries with 70 per cent of tke world’
population produced only 20 per cent of the books.
The translation provisions of our law is based on this
anamolous situation and finds support in the word.
of Krishnamurthi, the renowned Indian philosopher:s

“Whilst the author has certainly a right to
benefit by his intellectuel creations, it is quite
another thing to claim that he should have the
exclusive right to control the use of his creations
without considering the rights of users. It should
not be forgotten that, however gifted an author
may be, ‘he stands on the shoulders of those who
have gone before him and he, in his turn hasn a
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obligation to posterity. A author can claim
no more than the rizht to receive equitable re-
munzration. To endeavour to constitute intellec-
tual creations into a monopoly for exploitation
would be unbecoming.”

The Code of Intellectual Property Act provides
both Civil and Penal sanctions against infringements
of Copyright. Thus the owner of Copyright in a work
may obtain.an injunction to restrain the Commission
of a breach of Copyrigh and would also be entitled to
damages in an action field in the District Court. There
damages payable would normally be measured by the
loss he has suffered as aresult of the infringement.
The criminal provisions which relate to deliberate in
fringemznts prescribes, after trial before a Magistrate,
a fine not exceeding twenty thousand rupees or to
imprisonment for a term not exceeding six months
or to  both such fine and imprisonment, and in
case of a second or subsequent conviction the said
fine or term of imprisonment or both may be doubled.

In the international sphere SriLanka has beena
member of the Berne Convention since 1959 and in
1983 Sri Lanka also acceded to the Universal Copyright
Convention to become its 39th member state and
the third Asian Country to be so admitted next to Japan
and Bangladesh.

Aware that legislative provisions alone do not
enable the vast maiority of Copyright owners toeffecti
vely protect their interests individually, Sri Lanka set
up in 1981 the Sri Lanka Performing Rights Sociéty
with government patronage. .

Now with its modern domestic legislation and the
accession to the two main International Conventions
and the setting up of the Performing Rights Society it

is felt that Sri Lanka ranks foremost in the field of
Copyright protection in the Asian and ,Pa:ific region.

which is to be opened shortly.

Libljalfy.

| P. 0. Box 1764,

| Independence Avenue,

| Colombo 7. -
~ Telephone: 598847  ° .

| 952002

COLLECTION OF BOOKS FOR THE
SRI LANKA NATIONAL LIBRARY

Sri Lanka National Library Services Board (SLNLSB) has started
collecting materials for deposit in the National Library of Sri Lanka

The Board would be grateful for ahy gifts, donation of books, periodicals
and other ‘documents relevant to Sri Lanka for deposit in the National

Books weeded out from libraries may also be transported to the National
- Library for deposit in its repositories which will be made available for
. reference in the event of such a need arising.

~ Librarians please contact the Director if you have unwanted publications. -

CHAIRMAN -
Sri Lanka National Library Services
Board. '
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