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0ÔS0@-®mO323$
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NEWS
Grading of Libraries

The following Libraries have been upgraded by the Sri Lanka 
National Library Services Board during the first quarter of 1994.

★  Department of Census and Statistics Library
★  Janasetha Foundation Pradeepa Library, Pokunuwita
★  Negombo Public Library
★  Gampola Public Library
★  Bandarawela Madya Maha Vidyalaya Library

Library conservation centre Project

Five new conservation Centres have been established by the 
Sri Lanka National Library Services Board recently at the 
following Public Libraries.

★  Weligama public Library
★  Aranayaka public Library
★  Alapalawala public Library
★  Ratnapura public Library
★  Wennappuwa public Library

MLS Programme

The following candidates have been successfull at the master 
of Library Science Degree Examination, conducted by the Fac
ulty of Graduate Studies of the University of Colombo in 1993.

Mrs. A. G. S. Yapa
Mrs. N. S. Fernando
Mrs. H. V. Kulatunga
Mrs. W. Seneviratne

Adoptation of International Standards to 
Sri Lanka

Sri Lanka Standards Institution has appointed a committee for 
the formulation of standards in the field of Library, documenta
tion and information science. The main objective of this commit
tee is to identify standards which are relevant to our country.

This committee comprises with the following members. 
Professor V. K. Samaranayaka - Committee Chairman, (Head) 
Institute for computer studies, University of Colombo. Mr. N.
T. S. A. Senadeera (Librarian) University of Peradeniya. Mr. N.
U. Yapa - (Chief Librarian) International Irrigation Management 
Institute. Dr. S. K. Wickramanayaka - (Deputy Director, Actg,) 
Department of National Archives. Mrs. S. P. Prelis (Director - 
Scientific Affairs) Natural Resources Energy and Science Au
thority of Sri Lanka. Mr. H. M. Gunaratne Banda (Asst. Direc
tor) National Library of Sri Lanka. Mrs. P. Ekanayaka (Librarian) 
Department of Information. Miss. S.U. Narangoda - Committee 
Secretary, (StandardsEngineer) SriLanka Standards Institution.
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0033233823^0 9 8  O3£)©02rf ^  EDg2S^03 ^ 

8©0 (Fayen, 1983, Matthews, 1985, 
Mitev, 1989).

*£38co-6523032sf G^s^^^acaad ep23)d 
C3»03̂ 32sf®23 dOd^£3@d £3»28©0̂ 235O23O 
<g)Q C3GCS2S5 £3^08 ©£OCf ®ag 233d23"
£̂ 23̂ 2380033233823̂ 003 O(33@0325'f EOĵ 25̂  ©0
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Introduction of Copyright Law and Practice with special reference to
Sri Lanka
A.S.M. Perera

Deputy Solicitor General

The statutory provisions relating to copy
right is contained in the Code of Intellectual 
Property Act No. 52 of 1979 amended by 
ActNo. 30 of 1980 and No. 17 of 1990. The 
provisions relating to copyright are 
containted in Part II - Chapter II of the said 
Act The relevant sections are Sections 6 to 
24 which are incorporated in Part II, Chap
ter II.

What is Copyright
Copyright is a property right which au

thors have in relation to the works which 
they create. It is a right to stop others 
copying or exploiting in various other ways, 
authors' works without permission and sub
sists for a limited number of years, typically 
the life of the author and 50 years thereafter. 
It is best to regard copyright as a ‘bundle of 
rights’ in ralation to the works.

The law protects the economic interests 
of authors, giving them the right to exploit 
their works and to control their unauthor
ised use; it also protects their so-called

Copyright is a property right 
which authors have in rotation to 
the works which they create. It is a 
right to stop others copying or ex
ploiting in various other ways* au
thors, works without permission 
and subsists for a limited number 
of years, typically the life of the 
author and 50 years thereafter. It 
is best to regard copyright as a 
*bun die of rights’ in ralation to the 
works.

‘moral rights’ which enable authors to be 
identified with their works and to object to 
certain kinds of derogatory treatment of 
them.

Today, copyright is an important eco
nomic interest, nationally and internation
ally. A recent survey has demonstrated that 
the industries which directly and substan
tially dependent on copyright for thier com
mercial viability, for example, publishing,

music, films, broadcasting and the theatre, 
represent 2.6% of the gross domestic prod
uct in the United kingdom, and other indus
tries for which copyright has an economic 
significance, such as architecture, advertis
ing, applied art and computer services would 
increase this figure even further (J. phillips, 
The Economic Importance of Copyright, 
London: Common Law Institute of Intel
lectual Property, 1985)

Copyright and other rights
Copyright rarely stands alone. There are 

other rights which are closely associated 
with copyright activity but which are not 
designated copyright as such. For example, 
performers and those with whom they have 
exclusive recording contracts have rights 
against those who record their live 
performances without permission; 
broadcasters and others have rights against 
those who dishonestly receive cable and 
satellite broadcasts; a director of a film, 
who does not ordinarily have any copyright 
in the film itself, has moral rights in 
connection with it Also, interlinked with 
copyright law are rights, both registered 
and unregistered, in designs.

Beyond these copyright and copyright - 
related rights, there are other intellectual 
property rights which frequently may be 
involved in die exploitation and enforcement 
of copyright. For example, counterfeiters 
of copyright sound recordings may also 
infringe rights on trade marks, and commit 
the tort of passing off, by falsely placing 
such marks on the records or their containers, 
and, in some cases, they could even infringe 
patent rights if the manufacture and sale of 
these articles is protected by patent Yet 
another cause of action which is sometimes 
associated with copyright is that for breach 
of confidence. For exmple, an employee 
who copies his employer’s confidential 
documents and then discloses them without 
authority to somebody else may be both 
infringing the copyright in the documents 
and also acting in breach of confidence, for 
which the employer can also sue. In some

cases, the action for breach of confidence 
may be available even though the employer 
does not own the copyright in the docu-

Many reasons have been ad
vanced for the existence of a copy- 
tight system. For example* it is 
argued that anybody who creates 
something should be entitled in 
own it:a person whowrifesa book 
or composes a song should be as 
much entitled to the ownership of 
what he has produced asa person 
who manufactures any market* 
able object/

ments, as might be the case, for example, 
where he has commissioned a report from 
outside consultants.

Apart from intellectual property rights, 
the importance of contract cannot be over
emphasised. The exploitation of copyright 
inevitably involves contractual arrange
ments, whether as assignment of a copy
right work by an author to a publisher, a 
licence by a copyright owner to a licensee 
or any of numerous other transactions. The 
terms of such contracts, both express and 
implied, obviously may affect the copy
right situation; the general rules of copy
right law may simply be the starting-point 
from which variations inevitably develop.

Justifications for copyright
Many reasons have been advanced for 

the existence of a copyright system. For 
example, it is argued that anybody who 
creates something should be entitled to own 
it: a person who writes a book or composes 
a song should be as much entitled to the 
ownership of what he has produced as a 
person who manufactures any marketable 
object. Alternatively, the granting of this 
monopoly rights to individuals may result 
in the creation of stimulus to innovate so 
that copyright may act as an incentive for 
authors to create and for others to invest in 
the exploitation of such creative works.
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However, copyright law confers prop
erty rights which are more limited than 
those normally associated with property. 
The reasons for this may be the dual princi
ples contained in article 27 of the Universal 
Declaration of Human Rights set out below:

(1) Everyone has the right freely to 
participate in the cultural life of the 
community, to enjoy the arts and to 
share in scientific advancement and 
its benefits.

(2) Everyone has the right to the 
protection of the moral and material 
interests resulting from any scientific, 
literary or artistic production of which 
he is the author.

The first of this dual principle emphasises 
the public interest component which 
necessitates rights in copyright works being 
made available for the benefit of society.

The second principle referred to above 
establishes the property claims of the others.

This need for copyright law to 
balance competing interests is 
fundamental to its structure. In
terests may very at different times; 
not only affecting the balance be
tween authors and the public, but 
also between various copyright 
owners themselves; for example, 
the interests of music composers 
and record producers or of writ
ers and publishers* may at times 
be in conflict,and it is desirable to, 
ensure that each receives fair 
treatment under the Jaw; at other 
times, their interests may coincide 
and they may unite in resisting 
unfair practices by members of 
the public.
This need for copyright law to balance 

competing interests is fundamental to its 
structure, interests may very at different 
times: not only affecting the balance be
tween authors and the public, but also be
tween various copyright owners themselves: 
for example, the interests of music compos
ers and record producers or of writers and 
publishers, may at times be in conflict, and 
it is desirable to ensure that each receives 
fair treatment under the law; at other times, 
their interests may coincide and they may

unite in resisting unfair practices by mem
bers of the public. A proper balance based 
upon equity, fair competition and fair ac
cess and the public interest is what the law 
seeks to achieve. To say the least, achieving 
this is difficult.

Limitations on copyright own
ership
(a) Duration of copyright

The ownership of most property, subject 
to dealings with it and to inheritance, lasts 
in perpetuity, on the other hand, copyright 
endures for a fixed period of time, usually 
for 50 years from the death of the author or, 
in many cases, 50 Years from the year in 
which a work is made or published (vide 
s.19 (1) of the Act).

Under S.9(2), in the case of work of a 
joint ownership, all these rights are pro
tected during the survival of the author and 
for 50 years after his death.

Under S. 19 (3) of the Act, in the case of 
a work published anonymously or under 
the pseudonym, some of these rights are 
protected until the expiration of 50 years 
from the day on which such work was first 
lawfully published. /

(b) Idea - expression dichotomy
Copyright protects the form in which a 

work is expressed but does not protect the 
underlying ideas or information in the 
work. This principle, which is commonly 
referred to as the ‘idea-expression 
dichotomy’. To ensure that law does not 
confer excessive rights upon individuals, 
the principals that ideas, opinions, 
information and facts should be freely 
available for public use means that copy
right law simply protects the way in which 
the author has expressed such ideas or in
formation. In the case of Football League 
Ltd v Littlewoods pools Ltd (1959) ch 637 
at 651 per upjohn (j) the view was expressed 
that “copyright can only be claimed in the 
composition or language which is chosen to 
express the information or the opinion”.

Too rigid an application of such a prin
ciple, however, would mean that an au
thor’s rights could easily be circumvented,

and so exceptions and modifications exist 
to ensure that a more appropriate balance 
between the author’s rights and the public 
interest is effected. For example, a pub
lisher cannot publish a Tamil translation of 
a sinhala work and claim that because prac
tically every word is expressed in a 
different form, there is no copyright in
fringement ,nor, by using a similar argu
ment, can a musical be based closely upon 
a play: the rights of copyright owners have 
been extended to cover various kinds of 
‘adaptation’ of works.

(c) Permitted acts and defences
The balancing factor in favour of the 

public interest is seen in the many ways in 
which the copyright legislation permits 
certain types of acts in relation to copyright 
works. For example, under S. 13 of the Act, 
the following uses of a protected work, 
either in the original languages or in 
translation, shall be permissible without 
the author’s consent -

Copyright protects the form in; 
wh ich a work isexpressed but does; 
not protect the underlying ideas ; 
or information in the work. This 
principle, which is commonly re
ferred to as the ‘idea-expression 
dichotomy’. To ensure that law 
does not confer excessive rights 
upon individuals, the principals 
that ideas, opinions, information 
attd facts should be freely avail
able for public use means that 
copyright law simply protects the 
way in which the author has ex
pressed such ideas or information.

(a) In the case of any work that has been 
lawfully published-

(i) the reproduction, translation, 
adaptation, arrangement or other 
transformation of such work 
exclusively for the user’s own per
sonal and private use;

(ii) the inclusion, (subject to mention 
of the source and the name of the 
author), of quotations from such 
work in another work, provided that 
such quotations are compatible with 
fair practice and their extent does 
not exceed that justified by the pur
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pose, including quotations from 
newspaper articles and periodicals 
in the form of press summaries;

(iii) the utilization of the work by way of 
illustration in publications, 
broadcasts or sound or visual 
recordings for teaching to the extent 
justified by the purpose, or the 
communication for teaching pur
poses of the work broadcast or tel
evised for use in schools, educa
tion, universities and professional 
training;

Provided that such use is compatible 
with fair practice and that the source and the 
name of the author are mentioned in the 
publication, broadcast, television broad
cast or recording;

Any person who seekscopytight 
protection in another country tnust 
look to the laws of the country for 
. assistance. The economic potential 
fbr copyright works, in many caseŝ  
be worldwide: a song or film first 
played in one country might be 
sung or shown in most countries 
of the world within a very short 
time* Consideration of the copy
right owner’s rights in Sri Lanka 
alone could well be totally inad
equate. Therefore, without some 
kind of international cooperation* 
the exploitation and policing of 
copyright would be unworkable*

(b) in the case of any article published in 
newspapers or perodicals on current 
economic, political or religious topics, 
and in the case of any broadcast or 
televised work of the same character, 
the reproduction of such article or such 
work in the press, or the communica
tion of it to the public, unless the said 
article when first published, or the said 
broadcast or televised work when 
broadcast or televised, was accompa
nied by an express condition prohibit
ing such use, and that the source of the 
work when used in the said manner is 
clerly indicated;

(c) for the purposes of reporting on a 
current events by means of photogra
phy, cinematography or communica
tion to the public, the reproduction or 
making available to the public, to the

extent justifiec by the informatory pur
pose of any work that can be seen or 
heard in the course of the said current 
event;

(d) the reproduction of works of art and of 
architecture in a film or television 
broadcast, and the communication to 
the public of the works so reproduced, 
if the said works are permanently lo
cated in a place where they can be 
viewed by the public or are included in 
the film or television broadcast only by 
way of background or as incidental to 
the essential matters represented;

(e) the reproduction, by sound recording, 
photographic or similar process, by 
public libraries, non- commercial 
documentation centres, scientific insti
tutions and educational establishments, 
of literary, artistic or scientific works 
which have already been lawfully made 
available to the public:

provided that such reproduction and 
the number of copies made are limited to 
the needs of their activities, do not conflict 
with the normal exploitation of the work 
and do not unreasonably prejudice the le
gitimate interests of the author;

(f) the reproduction in the press of -

(i) any political speech delivered in 
public or any speech delivered dur
ing legal proceedings, or

(ii) any lecture, address, sermon or 
other work of the same nature deliv
ered in public, provided that the use 
is exclusively for the purposes of 
current information.

the author retaining the right to publish 
a collection of such works.

International dimensions
Any person who seeks copyright protec

tion in another country must look to the 
laws of the country for assistance. The 
economic potential for copyright works, in 
many cases, be world-wide: a song or film 
first played in one country might be sung or 
shown in most countries of the world 
within a very short time. Consideration of 
the copyright owner’s rights in Sri Lanka 
alone could well be totally inadequate. 
Therefore, without some kind of interna
tional cooperation, the exploitation and 
policing of copyright would be unwork
able.

Because copyright law has such an in
ternational flavour, multilateral conventions 
have been established to promote interna
tional cooperation. The Berne Convention, 
which came into existence in 1886, is the 
primary international copyrightconvention, 
and the other is the Universal Copyright 
Convention, which was formed in 1952. 
The States that are parties to the Berne 
Convention constitute the Berne Union. 
Most, but not all, countries in the world are 
parties to one or other of these conventions 
and many have signed both. These conven
tions, provide guidelines to ensure that S tates 
have certain minimum provisions in their 
copyright laws and also provide the same 
treatment to authors from other States as 
they accord to their own nationals.

The Berne Convention, which 
came into existence in 1886, is the 
primary international copyright 
convention, p.nd the other is the 
Universal Copyright Convention, 
which was formed in 1952* The 
States that are parties to the Berne 
Convention constitute the Berne 
Union* Most, hut not ail, countries 
in the world are parties to one or 
other of these conventions and 
many have signed both*

Qualifications for copyright pro
tection

Most countries in the world have signed 
a copyright convention. Therefore, there is 
very wide international protection of copy
right works, today. The extent to which the 
copyright protection is given under law is 
set out in S. 22 of the Act The provisions 
contained in the said Act applies in relation 
to the following areas:

(a) works of authors who are nationals of, 
or have their habitual residence in, Sri 
Lanka; and

(b) works first published in Sri Lanka, 
irrespective of the nationality or resi
dence of their authors: and

(c) all works which, by virtue of treaties 
entered into by Sri Lanka, are to be 
protected, as well as to works of Sri 
Lankan folklore.

Categories of works protected are set 
out in Section 7 of the Act The following 
works are protected under our law:
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(1) Authors of original literary, artistic 
and scientific works shall be entitled to 
protection of their works under this 
part.

(2) Literary, artistic and scientific works 
shall include in particular -

(a) books, pamphlets and other writ
ings;

(b) lectures, addresses, sermons and 
other works of the same nature.

(c) dramatic and dramadco-musical 
works;

(d) musical works, whether or not 
they are in written form and 
whether or not they include ac
companying words;

(e) choreographic works and panto
mimes;

(f) cinematographic, radiophonic 
and audio-visual works;

(g) works of drawing, painting ar
chitecture, sculpture, engraving, 
lithorgraphy and tapestry;

(h) photographic works, including 
works expressed by processes 
analogous to photography;

(i) works of applied art, whether 
handicraft or produced on an in
dustrial scale;

(j) illustrations, maps, plans, 
sketches and three dimensional 
works rejative to geography, to
pography, architecture or science.

a person who boys a 
record may do various things with 

pL He may play it, listen to the 
|H|isicor destroy it, if he so wishes. 
On the other hand, he cannot do 

^jttdngwhidti interferes with the 
|g |h ts  of the copyright owner re- 
Mgfing to the sound recording or 
underlying musical work. For in- 

§stance he cannot perform such 
|work in public.

(3) Works shall be protected irrespective 
of their quality and the purpose for 
which they were created.

Copyright as Distinct From Own
ership

Copyright in a work is different to own
ership of a physical object recording or 
constituting the work.

For eg. if ‘A ’ writes a letter to ‘B’ 
property in the paper on which the letter is 
written passes on to the recepienL On the 
other hand, copyright in the literary work 
belongs to ‘A ’ , ‘B ’ being the owner of the 
paper may destroy or show it to others. 
However, without the authority of ‘A ’ he 
cannot reproduce that letter because, if he 
does so it would amount to an interference 
with ‘A ’ s copyright. On the other hand, if 
‘A ’ wants to publish this letter, he will not 
have legal rights to have access to the letter 
in which he has copyright without the own
er’s consent viz. 'B'

Similarly, a person who buys a record 
may do various things with it. He may play 
it, listen to the music or destroy it, if he so 
wishes. On the other hand, he cannot do 
anything which interferes with the rights of 
the copyright owner relating to the sound 
recording or underlying musical work. For 
instance he cannot perform such work in 
public.

Likewise, if an Artist ‘A ’ paints a pic
ture and sells it to ‘B ’ unless ‘B ’ has bought 
the copyright from ‘A ’ (for which there 
should be a written agreement) ‘B ’ s right 
of ownership is restricted to the canvas 
whilst ‘A ’ retains his copyright in the paint
ing as an artist Thus, one would see that 
there are two different property rights 
involved, one in favour of ‘B ’ and the other 
in favour of ‘A ’.

In the example referred to in the previ
ous paragraph there could, in fact be three 
property rights. Assume that ‘A ’ the artist 
whilst selling the painting also expressly 
transfers the copyright to ‘B ’ and then, ‘B ’ 
sells the painting to ‘C ’. In this situation ‘C’ 
is the owner of the canvas whilst 4B’ is the 
owner of the copyright so that if ‘B ’ so 
desires, (and if he has copies of the paint
ing) he could reproduce the same for sale. 
On the other hand, ‘A ’ may retain, what is 
known as the “moral rights” in the painting 
which permits him to be identified with the 
painting and enables him to object to any 
derogatory treatment of it. Thus, ‘A ’ may 
still be able to control some of the activities 
of ‘B ’ and ‘C’ in relation to the painting.

Moral Rights
Provisions relating to moral rights are 

contained in section 11 of the Act The said 
section provides that.

The author of a protected work shall 
have the right,

(1) (a) to claim authorship of his work, in
particular that his authorship be 
indicated in connection with any 
of the acts referred to in section 
10, except when the work is in
cluded incidentally or accidentally 
when reporting current events by 
means of broadcasting of televi
sion;

(b) to object to, and to seek relief in 
connection with, any distortion, 
mutilation or other modification 
of, and any other derogatory ac
tion in relation to, his work, where 
such action would be or is prejudi
cial to his honour or reputation.

(2) The rights referred to in sub section 
(1) shall subsist for the life of the 
author and fifty years thereafter. After 
his death, the said rights shall be exer
cisable by his heirs.

(3) The rights referred to in subsection 
(1) shall not be transferable.

Moral rights are also enjoyed 
by directors of copyright films, 
even though most film directors 
today have no copyright interest 
In the film; the copyright in (he 
film and the moral right of̂  the 
director, in the first instance, will 
be vested in different persons. Why 
should film directors be given 
moral rights ? Presumably^ is in 
recognition of the artistic contri
bution which they make to films. 
Whilst directors, no doubt, would 
argue that such recognition should 
entitle them to a joint interest in 
the copyright in the film, at least 
they now have moral rights.

Persons Entitled to Enjoy Moral 
Rights

The rights of paternity and of intergrity 
are enjoyed by the authors of copyright 
literary, dramatic, musical or artistic works.

(Continued P. 18)
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UfT ÎAITUllIm QurT0L® 6TLI^.m ^ 0  
Ljri)(ifiib mil«nL£flr ̂ snaiiTauiLi uSaGmiym. 
r̂/,3, ldlsinL*sir Qu^ibuT^jub irijii) 

.»/si) stiay 2.Gn)Tft^^lnr[Tfl)rTsir«nai.
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6T(L̂ 0 0 /<SdE(6Ŷ U), 6JlL®& <9t6VUpu5lGir (S&ITUL/ 

GTGSGT ^j)dfluJSlJT6^LDrr0li.

Co0<#)uj 0/76O<S0 )̂687rr6O QstrdrGiiGSTGii 
Q siilU JU uQ li GTI-LQd StGU Up&GTT 
6iirr<F<srr(9ssTf)6sr jbsstsidld <*0^1, 6iiir^<sir<s6ir
6T6ifljrflsd sfTGssrd Sm.uf.iu (ipGnjduSIgO
<SrrL.< )̂<S0 6T>Slli<S5Uu(5'5flsijTJDGST.

IDS S  Gif] GST U !T J~ ID UflHlU ^JlflGto 611
(o)61J6Tf]uu(j)l00j!i) 67l (5'9: at 6V Lps G3>6TT if,
(o0bj-U QujD^ldQsrrdrGD^6b £g]sVihJGT>sp 
(2pdhu 0/7 sU« ii ^ j d s G n p  Q&GpidsCl 
6U0<s£)6i7j(D0/.

(Continued from P. 16)

Thus, the copyright and moral rights in 
a work arise together and will generally be 
in the same ownership initially. Where 
copyright ownership remains with the au
thor it will still be possible on some occa
sions indirecdy to protect moral rights by 
the exercise of exclusive copyright rights; 
for example, to license copyright works 
subject to strict conditions as to any altera
tions that may be effected to the work. 
However, part of the value of moral rights 
to authors is that they can still be exercised 
even after the copyright ownership has 
passed to another.

Moral rights are also enjoyed by direc
tors of copyright films, even though most 
film directors today have no copyright in
terest in the film; the copyright in the film 
and the moral right of the director, in the 
first instance, will be vested in different 
persons. Why should film directors be given 
moral rights ? Presumably it is in recogni
tion of the artistic contribution which they 
make to films. Whilst directors, no doubt, 
would argue that such recognition should 
entitle them to a joint interest in the copy
right in the film, at least they now have 
moral rights.

* The word “Act” referred to above, 
refers to the Code of Intellectual Property 
No. 52 of 1979 as amended by Act No. 30 
of 1980 and No. 17 of 1990.
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